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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  420,  431,  and  455 

Medicare  and  Medicaid  Providers; 
Disclosure  of  Information  and  Access 
to  Provider  Records;  Requirements 
and  Conditions  for  Participation 

agency:  Health  Care  Financing 
Administration  (HCFA),  HEW. 

ACTION:  Final  Regulation. 

summary:  These  regulations  establish 
new  requirements  for  disclosure  of 
information  by  institutions  and 
organizations  providing  services  under 
Medicare  and  Medicaid  (titles  XVIII  and 

XIX  of  the  Social  Security  Act).  The 
regulations: 

1.  Require  Medicare  and  Medicaid 
providers  and  fiscal  intermediaries  or 
fiscal  agents  to  disclose  to  the  Secretary 
or  the  State  Medicaid  agency  certain 
information  about  owners,  employees, 
subcontractors,  and  suppliers: 

2.  Authorize  the  Secretary  or  the  State 
agency  to  refuse  to  enter  into  or  renew 
an  agreement  with  a  provider  if  any  of 
its  owners,  officers,  directors,  agents,  or 
managing  employees  has  been  convicted 
of  a  criminal  offense  involving  any  of 
the  programs  under  titles  XVIII,  XIX,  or 

XX  of  the  Social  Security  Act; 

3.  Authorize  the  Secretary  or  the  State 
agency  to  terminate  an  agreement  with 

a  provider  that  failed  to  disclose  fully 
and  accurately  the  identity  of  any  of  its 
owners,  officers,  directors,  agents,  or 
managing  employees  who  have  been 
convicted  of  a  program-related  criminal 
offense  at  the  time  the  agreement  was 
entered  into; 

4.  Require  that  a  provider  of  services 
under  Medicare  promptly  notify  the 
Secretary  of  its  employment  of  an 
individual  who  during  the  preceding 
year  worked  for  that  provider’s  fiscal 
intermediary  or  carrier  in  a  managerial, 
accounting,  auditing,  or  similar  capacity; 
and 

5.  Authorize  access  by  the  Secretary 
to  Medicaid  providers*  records. 

The  regulations  implement  sections  3, 
8,  9,  and  15  of  the  Medicare-Medicaid 
Anti-Fraud  and  Abuse  Amendments  of 
1977  (P.L.  95-142).  The  purpose  of  the 
statute  is  to  strengthen  the  Department’s 
capability  to  detect  fraudulent  activities 
in  Federal  health  care  programs. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  17, 1979  for  Medicare 
and  on  October  15, 1979  for  Medicaid. 


FOR  FURTHER  INFORMATION  CONTACT: 

Irwin  Cohen,  Office  of  Program  Integrity. 
Health  Care  Financing  Administration. 
U.S.  Department  of  Health,  Education, 
and  Welfare,  Room  588  East  High  Rise. 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235,  Phone:  (301)  594-5415. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  95-142  contained  several 
provisions  designed  to  prevent  and 
detect  fraud  and  abuse  and  to  preserve 
the  integrity  and  improve  the 
effectiveness  of  the  Medicare  and 
Medicaid  programs.  Some  of  these 
provisions  apply  as  well  to  the  maternal 
and  child  health  and  the  crippled 
children’s  services  programs  (title  V  of 
the  Social  Security  Act)  and  the  title  XX 
services  program. 

This  rule  is  one  of  a  number  of 
regulations  promulgated  by  the 
Department  to  implement  P.L.  95-142.  it 
encompasses  four  provisions  of  P.L.  95- 
142 — sections  3,  8,  9,  and  15 — which  deal 
with  disclosure  of  information  to  the 
Department  by  health  care  providers 
and  fiscal  agents  involved  in  the 
Medicare  and  Medicaid  programs. 

In  addition  to  the  new  regulations  to 
implement  P.L  95-142,  this  rule  revises 
the  existing  Medicare  regulation  (42  CFR 
405.603)  authorizing  the  Department  to 
refuse  a  provider  agreement  to  a 
provider  which  is  bankrupt  or  insolvent. 
This  revision  is  intended  to  improve 
clarity  and  understanding  without 
making  any  substantive  changes. 

Elsewhere  in  this  issue  of  the  Federal 
Register  are  rules  for  the  Maternal  and 
Child  Health  and  the  Crippled 
Children’s  Services  (MCH-CC) 
programs  implementing  section  3  of  P.L. 
95-142;  and  for  title  XX  services 
programs,  implementing  sections  3  and 
8. 

All  of  these  rules  have  been 
developed  cooperatively  among  the 
Health  Care  Financing  Administration, 
the  Public  Health  Service,  and  the  Office 
of  Human  Development  Services  in 
order  to  achieve  as  much  consistency  as 
possible.  This  preamble  attempts  to  deal 
with  the  issues  pertaining  to  all  these 
programs  in  order  to  avoid  repetition  in 
the  preambles  for  the  other  rules. 

The  statutory  provisions  being 
implemented  are  as  follows: 

A.  Disclosure  of  ownership  and 
related  information. — Section  3  requires 
specified  agencies  and  institutions 
(known  as  “disclosing  entities”)  to 
disclose  certain  ownership  information 
to  the  Secretary  or  to  the  appropriate 
State  agency  as  a  condition  to  their 
participation  in  the  Medicare,  Medicaid. 
MHC-CC,  or  title  XX  services  programs. 
Section  3  also  requires  that  health  care 


providers  disclose  certain  information 
about  their  business  transactions. 

1.  Disclosing  entities. — The  statutory 
definition  includes  hospitals,  skilled 
nursing  facilities,  clinical  laboratories, 
renal  disease  facilities,  health 
maintenance  organizations,  and  rural 
health  clinics  (as  established  by  P.L.  95- 
210)  under  Medicare;  entities  (other  than 
practitioners  or  groups  of  practitioners) 
that  furnish  or  arrange  for  the  furnishing 
of  services  under  the  Medicaid  or  title  V 
MCH-CC  programs:  fiscal 
intermediaries,  fiscal  agents,  and  ' 
carriers  participating  in  Medicare  or 
Medicaid;  and  providers  of  health- 
related  services  under  title  XX. 

2.  Ownership  information  that  must 
be  disclosed. — The  statute  requires  that 
a  disclosing  entity  provide  the  names  of 
any  person  with  an  ownership  or  control 
interest  in  the  entity  or  in  a 
subcontractor  in  which  the  entity  has  at 
least  a  5  percent  ownership  interest. 

3.  Identification  of  common 
ownership. — The  statute  also  requires 
that,  to  the  extent  determined  by  the 
Secretary  to  be  feasible,  a  disclosing 
entity  must  report  on  whether  any  of  the 
persons  whom  it  must  identify  as  having 
an  ownership  or  control  interest  in  itself 
also  has  an  ownership  or  control 
interest  in  another  disclosing  entity. 

Such  information  is  to  be  disclosed  to 
the  extent  an  entity  can  obtain  it  by 
making  a  written  request  of  those  people 
having  an  ownership  or  control  interest 
in  the  entity. 

4.  When  the  information  must  be 
disclosed. — The  statute  requires  that 
ownership  information  noted  above 
must  be  supplied  to  the  Secretary  or  the 
appropriate  State  agency  as  a  condition 
for  participation  in,  certification  or 
recertification  for,  or  approval  of  a 
qontract  or  agreement  under  any  of  the 
programs  established  under  title  V, 
XVIII,  XIX.  or  XX.  This  is  to  be 
implemented  by  requiring  every 
disclosing  entity  to  submit  the 
information  routinely,  at  specified 
intervals.  We  are  following  the 
congressional  intent  by  requiring 
disclosing  entities  to  supply  the 
information  as  part  of  either  the 
certification  or  the  contractual  process, 
depending  on  the  nature  of  the 
disclosing  entity.  Those  entities  which, 
as  providers  or  suppliers  of  services,  are 
surveyed  annually  for  compliance  with 
Federal  and  State  standards  would  be 
required  to  furnish  the  information  to 
the  survey  agency.  Disclosing  entities 
subject  to  this  procedure  include 
hospitals,  nursing  homes,  intermediate 
care  facilities,  home  health  agencies, 
outpatient  clinics,  independent  clinical 
laboratories,  renal  disease  facilities  and 
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rural  health  clinics.  The  survey  agency 
will  give  the  information  to  HCFA, 
which  would  be  responsible  for 
collecting  and  compiling  the  information 
on  all  disclosing  entities.  Since  health 
maintenance  organizations  and 
Medicare  fiscal  intermediaries  and 
carriers  enter  into  contracts  with  HCFA, 
ownership  information  will  be  obtained 
directly  from  these  disclosing  entities. 

Updated  information  may  be 
requested  by  the  Secretary  or  the  State 
at  intervals  between  recertifications  or 
contract  renewals. 

5.  Requirements  for  disclosing 
informotion  about  business 
transactions. — Section  3  of  Pub.  L.  95- 
142  also  requires  a  health  care  provider 
under  Medicare,  Medicaid,  or  title  XX  to 
comply  with  a  request  from  the 
Secretary  or  appropriate  State  agency 
for  information  about  the  ownership  of 
any  subcontractor  with  whom  the 
provider  has  had  more  than  $25,000  in 
business  transactions  during  the 
previous  12  months  or  for  any 
information  as  to  any  significant 
business  transactions  occurring  during 
the  previous  5  years  between  the 
provider  and  a  subcontractor  or  a 
wholly-owned  supplier. 

6.  Consequences  of  failure  to  disclose 
information. — As  noted  above,  the 
requirement  to  disclose  ownership  and 
control  information  is  stated  in  the 
statute  as  a  condition  for  participation, 
certification,  or  approval  of  any 
agreement  between  the  disclosing  entity 
and  the  Secretary  or  the  State  agency. 
Therefore,  the  Secretary  will  not 
approve  or  renew  a  Medicare  agreement 
with  any  provider,  fiscal  intermediary, 
or  carrier  that  failed  to  supply  such 
information.  Moreover,  in  the  case  of 
hospitals  and  other  Medicare  providers 
whose  agreements  or  eligibility  is  not 
renewed  armually,  the  Secretary  will 
terminate  their  existing  provider 
agreements  or  eligibility  if  they  failed  to 
supply  the  information  to  the  survey 
agency. 

Similar  provisions  apply  for  the 
Medicaid,  MCH-CC,  and  the  title  XX 
services  programs.  A  State  Medicaid 
agency,  a  State  title  V  agency,  or  a  State 
title  HOC  agency  will  not  approve  or 
renew  an  agreement  with  a  provider  or 
fiscal  agent  that  fails  to  supply  required 
information.  These  State  agencies  are 
also  authorized  to  terminate  a  provider 
agreement  or  other  contract  with  any 
disclosing  entity  that  fails  to  submit  the 
information  when  required.  Since 
supplying  ownership  information  is  a 
precondition  for  participation,  the 
Department  will  withhold  Federal 
financial  participation  in  Medicaid,  title 


V,  or  title  XX  payments  to  providers 
who  fail  to  fui^sh  the  information. 

The  statue  imposes  the  requirement 
on  Medicare  providers  to  disclose 
information  about  business  transactions 
by  authorizing  the  Secretary  to 
terminate  the  Medicare  provider 
agreement  for  any  provider  who  fails  to 
comply  with  a  request  for  that 
information.  The  regulation  establishes 
the  Medicare  provider’s  obligation  to 
disclose  this  information  by  treating  the 
failure  to  disclose  as  grounds  for 
terminating  a  provider  agreement.  For 
Medicaid  and  title  XX,  the  statute 
mandates  that  the  State  plan  requires  a 
provider  to  furnish  the  information  on 
business  transactions  upon  request  by 
the  Secretary  or  the  State  agency.  The 
statute  also  precludes  Federal  financial 
participation  in  any  Medicaid  or  title  XX 
payments  made  to  a  provider  who  has 
failed  to  comply  with  a  request  from 
either  the  Secretary  or  the  State  agency. 
The  regulation  follows  these  statutory 
requirements. 

B.  Disclosure  of  owners  and  certain 
other  individuals  convicted  of  certain 
offenses. — Section  8  of  P.L.  9^142 
requires  that  as  a  condition  of 
participation  in  Medicare,  Medicaid,  or 
the  title  XX  services  program  all 
institutional  providers  of  services  must 
disclose  to  the  Secretary  or  appropriate 
State  agency  the  name  of  any  owner, 
officer,  director,  agent,  or  managing 
employee  who  has  been  convicted  of  a 
criminal  offense  related  to  his 
involvement  in  these  programs. 

1.  Persons  who  must  be  identified. — 
With  respect  to  Medicare  and  Medicaid, 
the  persons  who  must  be  identified 
under  section  8  (if  they  have  a  criminal 
conviction)  are  the  same  as  those  who 
must  be  disclosed  under  section  3,  plus 
agents  and  managing  employees.  As 
explained  in  the  regulation  for  title  XX, 
the  types  of  providers  covered  under 
that  program  are  broader. 

2.  Date  of  conviction. — ^The  regulation 
requires  the  identification  and 
disclosure  of  any  convictions  which 
occurred  since  the  date  of  inception  of 
Medicare  (July  1, 1966],  Medicaid 
(January  1, 1966],  or  the  services 
program  (October  1, 1975]. 

3.  When  information  must  be 
disclosed. — ^TTie  information  must  be 
furnished  to  the  Secretary  before  a 
Medicare  provider  agreement  is 
approved  or  renewed,  to  a  State 
Medicaid  agency  before  participation  in 
medicaid  is  approved  or  renewed,  and 
to  a  State  title  XX  agency  before  a 
contract  is  entered  into.  Additionally, 
information  must  be  furnished  to  the 
Secretary  or  the  State  agency  at 
intervals  between  recertification  or 


contract  renewals  upon  written  request. 
Failure  to  Supply  requested  information 
may  result  in  the  refusal  by  the 
Secretary  to  recertify  or  renew  a 
contract  or  agreement. 

4.  Denial  of  participation.— \i  a 
provider  discloses  that  an  owner, 
officer,  director,  agent,  or  managing 
employee  has  been  convicted  of  a  crime 
related  to  his  involvement  in  these 
programs,  the  statute  authorizes  the 
Secretary  to  deny  (or  refuse  to  renew]  a 
Medicare  agreement  and  authorizes  the 
State  agency  to  deny  (or  refuse  to 
renew]  a  contract  or  agreement  under 
Medicaid  or  the  services  program. 

5.  Termination  of  participation. — ^The 
statute  authorizes  the  Secretary  to 
terminate  a  Medicare  agreement  if  the 
provider  did  not  fully  and  accurately 
disclose  the  required  information  at  the 
time  the  agreement  was  approved.  The 
statute  also  authorizes  the  State  agency 
to  terminate  a  contract,  agreement,  or 
approval  to  participate  in  Medicaid  or 
the  services  program  under  the  same 
circumstances. 

C.  Federal  access  to  records  of 
medicaid  providers. — Section  9  of  P.L 
95-142  provides  that  persons  or 
institutions  providing  services  under 
Medicaid  are  to  furnish  information  to 
the  Secretary  to  the  extent  they  are 
already  required  to  furnish  it  to  the 
State  Medicaid  agencies  under  section 
1902(a](27]  of  the  Social  Security  Act. 
Providers  are  also  required  to  provide 
this  information  directly  to  the  State 
Medicaid  fraud  control  unit,  if  such  a 
unit  has  been  established  by  the  State 
and  approved  by  the  Secretary  in 
accordance  with  42  CFR  450.310.  The 
regulation  also  includes  a  clarification 
of  the  language  regarding  what 
information  a  Medicaid  provider  is 
required  to  disclose. 

D.  Disclosure  of  the  hiring  of  certain 
former  employees  of  fiscal 
intermediaries. — Section  15  of  P.L  95- 
142,  in  order  to  preserve  the  integrity  of 
the  relationship  between  intermediary 
and  provider,  and  the  integrity  of  the 
auditing  process,  requires  any  Medicare 
provider  to  notify  the  Secretary 
promptly  of  its  employment  of  an 
individual  who  at  any  time  during  the 
preceding  year  was  employed  in  a 
managerial,  accounting,  auditing  or 
similar  capacity  (as  defined  in  the 
regulation]  by  a  fiscal  intermediary  or 
carrier  who  served  that  provider. 

We  have  reorganized  the  location  of 
the  Medicare  regulations  from  where 
they  appeared  in  the  Proposed  Rule  of 
August  4, 1978.  Since  the  purpose  of  P.L 
95-142  was  to  strengthen  the 
Government’s  antifraud  and  abuse 
efforts,  the  appropriate  implementing 
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regulations  are  located  in  new  Part  420 
which  will  eventually  contain  all 
Program  Integrity-related  regulations 
imder  Medicare. 

Regulations  were  published  in  the 
Federal  Register  as  a  Proposed  Rule  on 
August  4, 1978,  and  the  public  was 
invited  to  comment.  We  received  26 
comments  on  the  Proposed  Rules. 
Although  many  of  the  comments  which 
were  received  expressed  dissatisfaction 
with  the  provisions  of  the  statute,  a 
number  of  them  questioned  the  technical 
requirements  for  implementation 
contained  in  the  proposed  regulations. 

All  of  the  comments  have  been 
reviewed  and  evaluated  and,  where 
appropriate,  incorporated  into  the  final 
rule. 

Discussion  of  Major  Comments 

The  most  significant  comments  and 
changes  to  the  regulations  are  described 
below: 

Section  3 — Disclosure  of  Ownership  and 
Related  Information 

1.  Definitions  of  terms. — ^A  number  of 
commenters  questioned  several  of  the 
definitions  contained  in  the  proposed 
regulation. 

One  commenter  requested  a  definition 
of  the  term  "control  interest.”  This  term 
is  defined  in  Section  1124(a)(3)  of  the 
Social  Security  Act  as  part  of  the 
definition  of  the  term  “person  with  an 
ownership  or  control  interest." 
Specifically,  “control  interest”  is  defined 
in  that  section  in  the  following  clauses: 
“(B)  is  an  officer  or  director  of  a 
disclosing  entity  that  is  organized  as  a 
corporation;  or  (C)  is  a  partner  in  a 
disclosing  entity  that  is  organized  as  a 
partnership.” 

“Group  of  Practitioners” — ^A 
commenter  took  exception  to  our 
proposed  definition  in  that  it  placed  a 
disclosure  responsibility  on  groups  of 
practitioners  organized  as  partnerships 
or  corporations  while  excusing  from 
disclosure  requirements  those  less 
formally  affiliated  practitioners 
operating  at  a  common  location.  He 
suggested  that  it  was  not  the  intent  of 
the  statute  to  differentiate,  for  reporting 
purposes,  those  practitioners  who  had 
formed  less  formal  group  organizations. 
We  have  reviewed  this  carefully  and 
have  concluded  that  groups  of 
practitioners  organized  as  partnerships 
or  corporations  should  not  be  included 
in  the  disclosing  requirement.  Because 
they  do  not  enter  into  formal  agreements 
with  the  Secretary,  and  are  not  certified 
for  participation  in  these  programs,  they 
do  not  seem  to  be  an  “entity”  within  the 
terms  of  the  statute. 


“Indirect  Ownership  Interest” — 

Several  commenters  asked  that  we 
include  the  formula  for  determining 
“indirect  ownership  interest”  (420.201 
and  455.101)  as  well  as  an  example  of 
such  ownership  interest.  We  accept  this 
suggestion  and  have  provided  the 
formula  and  an  example  in  §§  420.202 
and  455.102. 

“Person  with  an  ownership  or  control 
interest” — One  commenter  suggested 
that  the  regulation  include  the  formula 
for  determining  ownership  interest  of  5 
percent  or  mere  in  any  mortgage,  deed 
of  trust,  etc.  (clause  iii  of  the  definition) 
as  well  as  an  example  of  such 
ownership  interest.  We  accept  this 
suggestion  and  have  provided  the 
formula  and  an  example  in  §§  420.202 
and  455.102. 

“Significant  Business  Transaction” — 
Several  commenters  suggested  that  the 
minimum  of  $25,000  or  5  percent  be 
increased  to  $100,000  or  10  percent  since 
the  lower  figure  would  require  the 
reporting  of  too  many  transactions.  As 
discussed  in  the  NPRM,  the  figure  of 
$25,000  was  selected  in  order  to  conform 
to  the  $25,000  figure  specified  in  the 
statute  for  reporting  of  transactions  with 
subcontractors.  In  recognition  that  many 
small  providers  would  be  engaged  in 
transactions  totalling  less  than  $25,000, 
but  which  would  still  represent  a 
substantial  portion  of  their  overall 
business,  we  included  the  5  percent 
alternative  in  order  to  assure  the 
reporting  of  these  transactions  by 
smaller  providers.  We  believe  that  the 
use  of  the  proposed  standards,  $25,000 
or  5  percent,  would  effectively  reduce 
the  opportunity  for  abuse.  It  should  be 
noted  that  the  law  does  not  require  the 
submission  of  information  on 
“significant  business  transactions”  on  a 
routine  basis.  Rather,  it  is  our  intent  to 
request  such  information  only  if  the 
facts  show  it  to  be  necessary. 

“Subcontractor” — Several 
commenters  stated  that  the  definition 
was  too  broad  and  ambiguous.  Our 
intent  was  to  provide  a  broad  definition 
of  this  term.  A  more  narrow  definition 
would  exclude  too  many  individuals  and 
organizations  from  the  disclosure 
requirements  intended  by  the  Congress. 
For  the  sake  of  clarity,  however,  we  are 
revising  420.202  and  455.101  to 
separately  define  the  term  as  it  applies 
to  fiscal  intermediaries  and  fiscal  agents 
as  distinguished  fi'om  health  care 
providers.  For  fiscal  intermediaries  and 
fiscal  agents,  subcontractor  has  been 
defined  as  “any  organization  which  has 
entered  into  a  contract,  agreement, 
purchase  order,  or  lease  (including 
leases  of  real  property)  with  an 
intermediary  (including  a  Blue  Cross 


plan)  or  carrier  to  obtain  space, 
supplies,  equipment  or  services  imder 
the  Medicare  or  Medicaid  agreement.” 

2.  Information  to  be  disclosed— A 
commenter  suggested  that  the 
requirements  for  reporting  the  names  of 
persons  who  are  related  to  each  other 
(420.206(a)(1)  and  455.104(b)(2))  be 
expanded  to  include  siblings.  We  accept 
this  suggestion  and  have  revised  the 
regulation  accordingly. 

Proposed  regulations  405.603-3(a)(2) 
(now  420.206(a)(2))  and  455.104(b)(3) 
require  the  name  of  any  other  disclosing 
entity  in  which  any  person  with  an 
ownership  or  control  interest  in  the 
disclosing  entity  also  has  an  ownership 
or  control  interest.  A  commenter  asked 
whether  this  means  that  a  disclosing 
entity  which  is  participating  in  one 
program  would  be  required  to  furnish 
the  name  of  another  disclosing  entity 
which  participates  only  in  another 
program  where  both  entities  are  owned 
or  controlled  by  the  same  person.  The 
answer  is  clearly,  yes.  The  statute 
defines  a  disclosing  entity  as  including 
those  entities  which  furnish  services 
covered  under  titles  V,  XVIII,  XIX,  and 
XX.  For  example,  if  a  disclosing  entity 
participating  only  in  the  Medicaid 
program  has  knowledge  that  one  of  its 
owners  also  has  an  ownership  interest 
in  a  disclosing  entity  that  participates 
only  in  the  Medicare  program,  the  name 
of  the  entity  participating  in  Medicare 
must  also  be  reported. 

3.  Time  and  manner  of  disclosure. — 
One  commenter  suggested  that  the  term 
“survey  agency”  as  used  in  420.206(b)(1) 
and  455.104(c)(1)  may  not  be  commonly 
used  or  understood  in  the  health  care 
field.  The  term  “survey  agency”  as  used, 
for  example,  in  442.12  has  been  in  wide 
use  by  both  Medicare  and  Medicaid 
since  the  1972  amendments  to  the  Social 
Security  Act  which  required  the  use  of 
common  standards  for  surveying 
providers.  All  certification  agreements 
are  between  the  provider  and  the  State 
survey  agency.  In  order  to  further  assure 
a  common  understanding  of  this  term, 
we  have  inserted  the  word  “State” 
before  survey  agency. 

A  Medicaid  State  agency  has 
commented  that  it  was  not  sure  whether 
it  must  obtain  new  agreements  with 
providers  under  which  the  providers 
agree  to  furnish  information  on  business 
transactions.  Since  the  statute  mandates 
that  the  State  plans  require  a  provider  to 
furnish  information  on  business 
transactions.  State  plans  will  be 
amended  to  require  that  ail  new 
provider  agreements  contain  this 
agreement  with  the  provider.  This 
agreement  by  the  provider  will  be 
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inserted  in  all  existing  agreements  at  the 
time  they  are  scheduled  for  renewal. 

A  commenter  noted  that  in 
455.104(c)(1)  we  failed  to  provide  for 
referral  of  disclosure  information  by  the 
survey  agency  to  the  State  agency.  We 
have  revised  that  part  of  the  regulation 
to  correct  this  oversight. 

4.  Time  limit  for  business  transaction 
information. — Many  commenters 
protested  that  the  time  limits  of  35  days 
after  the  date  of  request  allowed 
providers  for  the  submission  of  business 
transaction  information  (405.614(a)(6) 
and  455.105(b))  is  insufficient.  We 
recognize  that  there  may  be  instances 
where  it  will  take  the  provider  longer 
than  35  days  to  collect,  compile,  and 
submit  the  required  information.  It  is  not 
our  intention  to  be  unreasonable  in  such 
cases.  It  should,  therefore,  be  noted  that 
the  Secretary’s  termination  authority  for 
noncompliance  within  this  prescribed 
time  period  is  discretionary,  not 
mandatory.  The  Secretary  will  consider 
any  possible  extenuating  circumstances 
in  a  particular  case  and  may  allow  more 
time  for  the  submission  of  information 
before  terminating  a  provider  agreement 
or  withholding  Federal  financial 
participation.  It  should,  however,  be 
emphasized  that  such  extensions  for 
compliance  will  be  the  exception  rather 
than  the  rule  and  that  the  provider  bears 
the  burden  of  persuading  the  Secretary 
of  the  validity  of  the  reason  for 
noncompliance. 

5.  Ownership /control  reporting 
form. — A  number  of  commenters  have 
proposed  that  HCFA  develop  a  standard 
form  to  be  used  for  the  collection  of 
ownership/control  disclosure 
information.  Recognizing  the  desirability 
of  having  such  a  form  available,  HCFA 
has  been  developing  a  form  to  be  used 
for  the  collection  of  ownership  and 
control  data  for  both  Medicare  and 
Medicaid  as  well  as  the  Maternal  and 
Child  Health  and  services  programs 
during  surveys  or  at  the  time  provider 
agreements  are  signed.  These  forms 
should  be  available  for  distribution  at 
the  time  of  the  publication  of  this 
regulation  or  very  soon  thereafter. 

6.  Chain  reporting. — As  noted  in  the 
discussion  above,  all  providers,  whether 
or  not  chain  affiliated,  are  required  to 
furnish  the  ownership/control 
information  mandated  by  the  statute. 
While  some  commenters  have  suggested 
that  disclosure  for  the  entire  chain  could 
be  made  from  the  home  office,  we  do  not 
agree  that  this  would  satisfy  the 
requirements  of  the  law.  Since  there  is  a 
wide  variety  of  management,  control, 
and  ownership  arrangements  in  force 
and  applicable  to  individual  providers 
within  a  chain,  we  believe  that  only  by 


receiving  the  ownership /control 
information  from  each  disclosing  entity 
(individual  provider)  can  we  be  assured 
of  adequate  data.  In  developing  and 
evaluating  the  system  for  data  collection 
and  compilation,  HCFA  will  place 
particular  emphasis  on  assuring  that 
there  are  no  unnecessary  duplicative 
reporting  requirements  imposed  on 
chain  providers. 

7.  Reporting  responsibility. — One 
comment  received  from  an  intermediary 
association  noted  that  since  the  majority 
of  its  affiliates  (fiscal  intermediaries) 
were  organized  as  not-for-profit 
corporations,  it  believed  that  they  would 
not  have  to  comply  with  the  ownership 
disclosure  requirements.  This  is  an 
erroneous  interpretation  of  the  law.  The 
law  does  not  distinguish  between  not- 
for-profit  and  for-profit  organizations  in 
that  provision  which  requires  the 
disclosure  of  ownership  or  control 
interest  by  disclosing  entities  (which 
includes  agencies  or  organizations 
acting  as  fiscal  intermediaries  or 
agents).  The  same  commenter  further 
raised  the  question  of  the  need  for 
ownership  disclosure  for  intermediaries 
which  are  organized  as  mutual 
insurance  companies  owned  by  the 
policyholders.  Even  though  the  entity 
may  be  organized  as  a  mutually  owned 
insurance  company,  the  law  still 
requires  that  entity  to  identify  any 
person  with  a  5  percent  or  more 
ownership  or  control  interest  in  the 
entity.  In  addition,  a  mutually  owned 
insurance  company  must  furnish  full  and 
complete  information  as  to  the  identity 
of  a  person  who  is  an  officer  or  director 
of  the  entity,  if  a  corporation,  or  in  any 
subcontractor  in  which  the  disclosing 
entity  corporation  has  a  5  percent  or 
more  ownership  interest. 

A  comment  from  a  State  agency 
questioned  the  appropriateness  of 
considering  all  entities  under  Medicaid 
(other  than  individual  practitioners  or 
groups  of  practitioners)  as  disclosing 
entities  for  disclosure  requirement 
purposes.  We  must  point  out  that  the 
proposed  regulation  conforms  to  the 
language  of  the  statute.  The  law  is  clear 
in  that  it  requires  such  disclosure  from 
any  entity  that  furnishes,  or  arranges  for 
the  furnishing  of  items  or  services  with 
respect  to  which  payment  may  be 
claimed  by  the  entity  under  any  plan 
established  imder  a  State  plan  approved 
under  title  XIX. 

It  was  suggested  by  one  commenter 
that  since  the  Securities  Exchange 
Commission  (SEC)  has  disclosure 
requirements  for  publicly  held 
companies,  we  should  recognize  the 
procedures  established  by  the  SEC  for 
obtaining  ownership  data  in  order  to 


avoid  duplication.  In  developing  our 
system  of  data  collection  and 
compilation,  we  have  been  coordinating 
with  the  SEC  in  order  to  avoid  the 
possibility  of  placing  unnecessarily 
duplicative  reporting  requirements  on 
disclosing  entities. 

8.  Efforts  to  obtain  information. — 
Several  commenters  have  asked  for 
more  explanation  and  detail  on  what 
could  be  considered  sufficient  effort  for 
disclosing  entities  to  obtain  information 
required  to  be  disclosed.  Specifically, 
the  questions  were  asked  as  they  relate 
to  (1)  the  requirement  of  reporting  the 
name  of  any  other  disclosing  entity  in 
which  any  person  with  an  ownership  or 
control  interest  in  the  disclosing  entity 
also  has  an  ownership  or  control 
interest,  to  the  extent  that  the 
information  can  be  obtained  by 
requesting  it  in  writing  from  the  person, 
and  (2)  the  requirement  to  supply  full 
and  complete  information  as  to  the 
ownership  of  a  subcontractor  with 
whom  the  disclosing  provider  has  had, 
during  the  previous  12  months,  business 
transactions  amounting  to  more  than 
$25,000. 

As  a  minimum,  we  would  recommend 
that  an  entity  would  make  at  least  two 
written  requests  for  the  required 
information  and,  if  necessary,  a  third 
request  by  registered  mail  if  the  first  two 
requests  elicited  an  unacceptable  or  no 
response.  The  regulations  require  the 
disclosing  entity  making  such  written 
requests  to  keep  on  record  and  to  be 
able  to  furnish  to  the  Secretary  or  State 
agency,  copies  of  all  requests  as  well  as 
any  responses  received.  The  regulations 
also  require  the  disclosing  entity  making 
the  written  requests  to  notify  the 
Secretary  or  State  agency  when  the 
requests  have  failed  to  obtain  the 
information  requested. 

In  any  case  where  the  disclosing 
entity  has  been  unable  to  furnish  the 
required  information,  the  degree  of  effort 
put  forth  by  the  entity  to  obtain  the 
information  will  be  closely  reviewed  by 
the  Secretary  or  the  State  agency. 

9.  Appeals. — A  commenter  suggested 
that  since  terminations  or  nonrenewals 
of  provider  agreements  are  subject  to 
administrative  hearings,  the  termination 
or  nonrenewal  due  to  noncompliance 
with  the  disclosure  requirements  should 
be  delayed  imtil  the  hearing  has  been 
completed.  The  appeals  procedures, 

§  §  405.1501-405.1595,  which  have  been 
in  operation  since  1968,  provide  only  for 
hearings  subsequent  to  ^e  action  being 
appealed.  We  think  this  is  both 
constitutionally  valid  and  appropriate 
and.  therefore,  do  not  accept  the 
suggestion  for  a  pretermination  hearing 
in  this  situation. 
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10.  State  agency  authority  and 
responsibility. — In  response  to  a 
question  by  a  commenter,  we  wish  to 
emphasize  that  nothing  in  these  rules  is 
intended  to  slow  the  process  by  which 
the  State  agency  certiHes  and  enters  into 
agreements  with  providers.  The  State 
agency  is  encouraged  to  carry  out 
without  delay  its  responsibilities  under 
the  law  and  regulations  without  waiting 
until  DHEW  acknowledges  the  receipt  of 
or  approval  of  the  ownership 
information. 

Section  8 — ^Disclosure  by  Institutions, 
Organizations,  and  Agencies  of  Owners 
and  Certain  Other  Individuals  Who 
Have  Been  Convicted  of  Certain 
Offenses 

1.  Purpose  and  use  of  the  statute. — As 
a  result  of  the  concerns  expressed  by  a 
number  of  commenters,  we  wish  to  state 
clearly  that  in  implementing  this 
provision  of  the  law,  it  is  not  mandatory 
that  the  Secretary  or  State  agencies 
deny  approval  or  renewal  of  an 
agreement  for  every  provider  that  has  in 
any  of  the  statutorily  enumerated 
capacities  (owner,  ofHcer,  director, 
agent,  or  managing  employee)  a  person 
who  has  been  convicted  of  a  crime 
related  to  any  of  the  programs  imder 
titles  XVIII.  XIX.  or  XX.  Rather,  the 
purpose  of  thedaw  and  thb  role  of  the 
Secretary  and  State  agencies  is  to 
enable  them  to  deny  program 
participation  to  a  provider  when  it  is 
apparent  that  participation  in  any  of  the 
programs  by  that  provider  will  likely 
result  in  fraud  and/or  abuse  of  the 
programs.  The  statute  is  intended  as  a 
deterrent  and  will  be  used  to  protect  the 
programs,  not  to  mete  out  further 
punishment  to  persons  already  punished 
by  the  courts. 

2.  Pre-employment  approval. — A 
commenter  asks  that  a  procedure  be 
developed  whereby  the  provider,  prior 
to  entering  into  an  agency  or  employee 
relationship  with  a  previously  convicted 
person,  could  expeditiously  determine 
from  the  Secretary  or  State  agency  the 
effect  such  a  relationship  would  have  on 
its  provider  status.  It  would  be  neither 
possible  nor  practical  for  this  decision  to 
be  made  prior  to  the  actual  employment 
of  such  a  previously  convicted  person. 
To  attempt  to  make  such  a  pre¬ 
employment  decision  would  subject  the 
Secretary  or  State  agency  to  charges  of 
interference  with  that  person’s  right  to 
seek  and  obtain  employment.  It  will, 
however,  be  the  policy  of  the 
Department  to  make  a  prompt  decision 
when  it  learns  of  the  employment  of  a 
previously  convicted  person  by  a 
provider. 


3.  Standards  for  making 
determinations. — It  was  suggested  by 
one  commenter  that  the  regulations  set 
forth  the  speciHc  standards  and 
guidelines  to  be  used  in  determining 
whether  a  provider  agreement  will  be 
approved  or  renewed. 

We  cannot  accept  this  suggestion 
since  it  is  not  possible  to  provide  such  a 
check  list.  Each  case  must  be  considered 
and  weighed  on  its  own  facts  and 
merits.  As  stated  in  the  preamble  to  the 
proposed  regulations,  in  reviewing  the 
facts  and  circumstances  of  each  case, 
consideration  will  be  given  to  the  nature 
and  severity  of  the  crime;  the  extent  to 
which  it  adversely  affected  beneficiaries 
and  the  programs  involved;  and, 
whether  reasonable  assurance  has  been 
given  that  the  person  will  not  commit 
any  further  criminal  offenses  against  the 
program. 

4.  Notice  of  reversal  of  conviction. — A 
commenter  has  suggested  that  the 
regulations  should  require  notification 
from  the  provider  of  the  reversal  on 
appeal  of  the  conviction  of  any  owner, 
officer,  director,  agent,  or  managing 
employee. 

We  do  not  believe  such  a  regulatory 
requirement  is  necessary.  If  such  a 
reversal  occurs  prior  to  the  time  that 
reporting  of  a  conviction  is  due  from  the 
provider,  it  would  not  be  necessary  to 
report  such  a  reversed  conviction.  If, 
however,  a  reversal  occurs  subsequent 
to  the  notincation  by  the  provider  of  the 
conviction,  it  would  likely  be  reported  to 
the  Secretary  or  State  agency  despite 
the  absence  of  a  regulation  since  it 
would  be  in  the  provider’s  best  interest 
to  report  a  reversal. 

5.  Persons  to  be  reported. — ^A 
commenter  suggests  the  use  of  the  SEC 
standard  for  determining  “controlling 
persons’’  and  that  this  be  our  criterion 
for  requiring  reporting  of  convictions 
under  this  section  of  the  law. 

Section  1126(a)  of  the  Social  Security 
Act  identifies  those  persons  who  must 
be  identified  if  convicted.  We  cannot, 
therefore,  accept  this  suggestion  since  it 
was  clearly  the  intent  of  the  drafters  of 
this  provision  to  require  that  any  person 
in  any  type  of  managerial  capacity,  not 
only  “controlling  persons"  be  identified. 

6.  Definition  of  "agent". — A 
commenter  has  stated  the  definition  of 
the  term  “agent"  (420.201  and  455.101)  is 
too  broad  in  that  it  encompasses  - 
virtually  any  person  who  has  the 
authority  to  obligate  or  act  on  behalf  of 
the  provider.  As  discussed  in  Comment 
3  above  imder  Disclosure  of  Ownership 
and  Related  Information  (Section  3)  this 
is  precisely  what  must  be  reported.  The 
intent  here  is  to  have  knowledge  of  not 
only  those  persons  in  top  provider 


management,  but  also  those  persons 
who.  although  on  a  lower  management 
level,  are  in  positions  where  there  is  a 
potential  to  engage  in  fraud  and/or 
abuse.  Since  any  person  who  can 
obligate  or  act  on  behalf  of  the  provider 
is  in  such  a  position,  we  need  the 
identity  of  any  such  previously 
convicted  person  in  order  to  protect  the 
integrity  of  the  programs. 

7.  Definition  of  "managing 
employee". — ^Two  commenters  have 
written  that  the  definition  of  the  term 
“managing  employee"  (420.201  and 
455.101)  is  too  broad.  I^e  definition 
used  in  the  proposed  regulation  is 
identical  to  the  definition  contained  in 
the  statute.  We  have  not,  therefore, 
acted  upon  this  suggestion. 

8.  Date  of  conviction. — ^Two 
commenters  objected  to  the  decision  by 
the  Secretary  to  require  the  reporting  of 
convictions  which  occurred  prior  to 
October  25, 1977,  the  date  of  enactment 
of  this  section  of  the  law.  The 
commenters  reasoned  that  for  those 
earlier  periods  other  sanctions  were 
available  and  that  the  person  may  not 
have  been  associated  with  the  instant 
provider  during  that  earlier  period. 
Although  we  do  not  dispute  the 
accuracy  of  these  statements,  we 
believe  that  the  information  we  want  is 
necessary  and  that  our  proposal  is 
justified.  We  must  reiterate  that  the 
reporting  by  a  provider  of  the  identity  of 
a  previously  convicted  person  will  not 
result  in  an  automatic  denial  of  or 
refusal  to  renew  an  agreement. 
Considering  that  the  purpose  of  P.L.  95- 
142  was  to  strengthen  the  capability  of 
the  Government  to  prevent  and  detect 
fi'aud  and  abuse  of  the  programs,  we 
would  be  underutilizing  this  provision  of 
the  law  if  we  suggested  that  we  were 
only  interested  in  criminal  activity  and 
convictions  occurring  on  or  after 
October  25, 1977.  Knowledge  of  earlier 
convictions  will  not  result  in  any  type  of 
retroactive  denial  action  by  the 
Secretary  or  State  agency.  We  will  use 
this  information  only  in  connection  with 
current  or  future  requests  for  approval 
or  renewal  of  a  provider  agreement. 

9.  Availability  of  medical  services  in 
the  community. — It  was  suggested  by 
one  commenter  that  in  determining 
whether  to  renew  an  agreement,  the 
Secretary  or  State  agency  should 
consider  as  a  factor  the  availability  or 
shortage  in  the  community  of  the 
medical  services  offered  by  the  subject 
provider.  In  essence,  this  suggests  that  a 
provider  should  be  allowed  to  continue 
participation  in  the  programs  where 
there  is  a  medical  shortage  in  the 
community  notwithstanifing  the 
continued  involvement  with  the  facility 
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of  a  person  convicted  of  a  program- 
related  crime  who  has  not  satisfied  the 
Secretary  or  State  agency  that  such 
future  crimes  are  not  likely. 

Unlike  another  provision  of  P.L.  95- 
142  (Section  7)  which  explicitly  allows 
for  consideration  of  an  imputes  much 
weight  to  the  medical  services 
availability  factor  in  determining 
whether  a  convicted  practitioner  should 
be  suspended  from  program 
participation,  there  is  nothing  in  this 
section  of  the  law  concerning  any 
consideration  of  this  factor.  As 
previously  stated,  the  Secretary  or  State 
agency  may  consider  any  factor  in  each 
case  individually. 

10.  Failure  to  disclose. — Commenters 
asked  whether  an  unintentional  failure 
to  disclose  a  program-related  conviction 
of  an  employee  (because  the  employee 
withheld  such  information  from  the 
provider)  would  result  in  a  termination 
action  against  the  provider.  We  view  the 
failure  by  a  provider  to  report  such 
information  fully  and  accurately  as  a 
serious  matter  warranting  termination  of 
the  provider  agreement.  However,  the 
provider  will  be  allowed  to  present  any 
mitigating  factors  which  might  justify 
the  nondisclosure.  For  example,  the 
provider  might  show  that  the 
employment  application  completed  by 
the  employee  included  a  clearly  worded 
question  regarding  any  prior  convictions 
for  crimes  against  the  programs;  the 
employee  gave  a  written  negative 
response;  and  the  employer  had  no 
reason  to  doubt  the  truth  of  such 
response.  Clearly,  however,  the  burden 
is  on  the  provider  to  show  why  it  should 
not  be  terminated  in  accordance  with 
the  law  for  such  failure  to  disclose. 

At  any  time  during  the  agreement 
period,  it  is  the  responsibility  of  the 
provider  to  promptly  notify  the 
Secretary  or  State  agency  upon  learning 
of  a  conviction  which  occurred  prior  to 
the  agreement  period  and  which  was  not 
previously  reported. 

Section  9 — Federal  Access  to  Records 

1.  Two  commenters  objected  to  the 
Secretary’s  access  to  the  records  of 
Medicaid  providers  (431.107(b)(2]], 
claiming  that  such  access  would  destroy 
the  traditional  confidentiality  between 
the  physician  and  the  patient. 

This  provision  was  included  in  the 
law  specifically  to  allow  the  Secretary 
access  to  the  records  of  persons  or 
institutions  providing  services  under 
Medicaid  in  the  same  manner  that  such 
access  was  provided  to  the  State  agency 
administering  the  State  Medicaid  plan. 
(See  H.  Kept.  95-393,  Part  1,  p.  65;  S. 

Rept.  95-453,  p.  29.)  Prior  to  P.  L  95-142, 
the  State  plans  under  Medicaid  were 


required  to  provide  for  agreements  with 
every  person  or  institution  providing 
services  so  that  such  persons  or  entities 
would  keep  complete  records  of  services 
provided  under  the  program  and  furnish 
the  State  agency,  upon  request,  with 
information  regarding  any  payments 
claimed  under  the  program.  Similar 
access  to  the  Secretary  was  not 
expressly  authorized.  The  Congress 
concluded  that  this  omission  hampered 
the  Federal  efforts  to  obtain  information 
necessary  to  detect  and  examine 
potential  instances  of  fraudulent  or 
abusive  activities  and,  therefore, 
legislatively  provided  the  Secretary  with 
the  same  access  to  records  as  provided 
to  the  State  Medicaid  agencies. 

Federal  examination  of  any  records  of 
Medicaid  recipients  will  be  done 
judiciously  and  for  the  sole  purpose  of 
determining  that  payments  made  under 
Medicaid  are  proper.  The  patients’  right 
of  privacy  will  be  protected  under  the 
rules  and  regulations  implementing  the 
Privacy  Act  (5  U.S.C.  522a)  and  the  laws 
the  various  States  have  concerning  the 
patients’  right  to  privacy. 

2.  Access  to  State  Medicaid  fraud 
control  units. — One  commenter  objected 
to  the  access  to  records  by  State 
Medicaid  fraud  control  units  proposed 
in  431.107(b)(2)  noting  that  such  units 
already  have  an  indirect  access  to 
records  through  the  single  State 
agencies. 

As  we  stated  in  the  preamble  to  the 
proposed  regulations,  direct  access  by 
the  fraud  control  units  will  negate  the 
administrative  delay  which  would  be 
caused  by  requiring  the  units  to  request 
the  Medicaid  agency  to  obtain  the 
records  so  that  they  may  be  then  turned 
over  to  the  fraud  control  unit.  The  final 
regulations  for  establishing  State 
Medicaid  fraud  control  units  (42  FR 
32078-32082)  noted  that  consideration 
was  then  being  given  to  revising  431.107 
to  allow  record  access  by  the  units.  The 
revision  is  now  being  accomplished  in 
these  regulations. 

Section  15 — Disclosure  by  Providers  of 
the  Hiring  of  Certain  Former  Employees 
of  Fiscal  Intermediaries 

1.  Purpose  of  the  statute. — Several 
commenters  have  expressed  opposition 
to  the  proposed  regulation  requiring  a 
provider  to  notify  the  Secretary  of  its 
employment  of  certain  former 
employees  of  its  intermediary. 

'The  regulation  in  this  instance  is  not 
interpretive  but  merely  conforms  to  the 
law  which  clearly  states  that  a  Medicare 
provider  must  agree  to  promptly  notify 
the  Secretary  of  its  employment  of  an 
individual  who,  at  any  time  during  the 
year  preceding  such  employment,  was 


employed  in  a  managerial,  accounting, 
auditing,  or  similar  capacity  by  its 
Medicare  intermediary  or  carrier. 

Information  obtained  under  this 
notihcation  requirement  will  be  used  by 
the  Department  to  discourage  such 
practices,  especially  when  such 
information  suggests  possible  conflict  of 
interest  situations.  (See  H.  Rept.  95-393, 
Part  1,  p.  70;  S.  Rept.  95-453,  p.  33.) 

2.  Chain  organization  employee. — A 
commenter  asked  whether  reporting  is 
necessary  when  a  former  intermediary 
or  carrier  employee  is  employed  by  a 
chain  organization  and  is  not  on  the 
staff  of  an  individual  reporting  entity  but 
rather  on  the  staff  of  the  chain 
organization  serving  many  reporting 
entities. 

The  language  of  the  proposed 
regulation  (405.607(c))  requires  reporting 
by  a  provider  “.  .  .  If  it  employs  or 
obtains  the  services  of ...”  In  including 
the  term  "obtains  the  services  of’  it  was 
intended  that  such  a  chain  home  office, 
employee  be  reported  by  the  individual 
disclosing  entity  serviced  by  the 
intermediary  or  carrier  by  whom  he  was 
formerly  employed.  Even  though  the 
employee  is  not  directly  employed  by 
any  individual  facility  in  the  chain,  his 
employment  by  the  chain  home  office 
presumes  that  his  services  are,  in  fact, 
rendered  to  all  of  the  facilities  in  the 
chain. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

1.  Section  405.603  is  revised  to  read  as 
follows: 

§  405.603  Decision  by  the  Secretary  to 
deny  an  agreement 

(a)  Bases  for  denial. — ^The  Secretary 
may  refuse  to  enter  into  or  renew  an 
agreement  for  any  of  the  following 
reasons: 

(1)  Bankruptcy  or  insolvency  of  the 
provider; 

(2)  Principals  of  the  provider  have 
been  convicted  of  fraud  (see  §  420.204  of 
this  chapter);  or 

(3)  The  provider  has  failed  to  disclose 
ownership  and  control  interests  in 
accordance  with  §  420.206  of  this 
chapter. 

(b)  Bankruptcy  or  insolvency. — (1) 
Prior  to  the  Secretary’s  acceptance  of  a 
provider  agreement,  the  provider  must 
fymish  a  statement  in  writing  indicating 
whether  it  has  been  adjudged  insolvent 
or  bankrupt  in  any  State  or  Federal 
court  or  there  is  pending  a  court 
proceeding  to  make  a  judgment  of  this 
matter. 

(2)  The  Secretary  will  not  enter  into 
an  agreement  with  a  provider  that  has 
been  adjudged  insolvent  or  bankrupt 
under  appropriate  State  or  Federal  law. 
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or  against  which  there  is  pending  a  court 
proceeding  to  make  a  |ud^ent 
concerning  this  matter,  on  the  grounds 
that  the  provider  is  unable  to  give 
satisfactory  assurances  of  compliance 
with  the  requirements  of  title  ?^III  of 
the  Act. 

(3)  If  a  provider  who  is  participating 
and  receiving  payments  under  Medicare 
is  subsequently  adjudged  insolvent  or 
bankrupt  by  a  court  of  competent 
jurisdiction,  the  Secretary  will  not 
terminate  the  provider’s  participation  in 
the  program  because  of  that  financial 
condition. 

2.  Section  405.607  is  amended  by 
revising  the  introductory  language  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  405.607  Essentials  of  agreements  with 
providers  of  services. 

The  provider  must  agree: 
***** 

[c]  to  comply  with  the  requirements  of 
§  420.203  of  this  chapter  when  it  hires 
certain  former  employees  of 
intermediaries. 

3.  Section  405.614  is  amended  by 
adding  new  paragraphs  (a)(6),  (a)(7),  and 
(a)(8),  to  read  as  follows: 

§  405.614  Termination  by  the  Secretary. 

(а)  Cause  for  termination.  The 
Secretary  may  terminate  an  agreement  if 
he  determines  that  the  provider  of 
services: 

***** 

(б)  Failed  to  furnish  information  on 
business  transactions  as  required  in 
§  420.205  of  this  chapter. 

(7)  Failed  at  the  time  the  agreement 
was  entered  into  or  renewed  to  disclose 
information  on  convicted  individuals  as 
required  in  §  420.204  of  this  chapter. 

(8)  Failed  to  furnish  ownership 
information  as  required  in  §  420.206  of 
this  chapter. 

4.  Section  405.1121  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  405.1 121  Conditions  of  participation— 
governing  body  and  management 
***** 

(a)  Standard:  Disclosure  of 
ownership. — The  facility  complies  with 
the  disclosure  requirements  of  §  420.206 
of  this  chapter. 

5.  Part  420  is  amended  by  adding  a 
new  Subpart  C  to  read  as  follows: 

PART  420— PROGRAM  INTEGRITY 
***** 

Subpert  C— Olsdoeure  of  Information 

Sec. 

420.200  Purpose. 


420.201  Definitions. 

420202  Determination  of  ownership  or 
control  percentages. 

420.203  Di^osure  ^  hiring  of 
intermediary's  former  employees. 

420.204  Principals  convicted  of  a  program 
related  crime. 

420.205  Disclosure  by  providers  of  business 
transaction  information. 

420.206  Disclosure  of  identities  of  persons 
having  ownership,  financial,  or  control 
interest. 

Authority:  Secs.  1102, 1124, 1126. 1861(j)(l), 
1866(a).  and  1866(b)(2),  of  the  Social  Seo^ty 
Act  (42  U.S.C.  1302. 1320a-3. 1320a-5, 
1395x{j)(ll).  1395cc(a).  1395cc(b)(2)). 

Subpart  C— Disclosure  of  Information 
§  420.200  Purpose. 

This  subpart  implements  sections 
1124, 1126, 1861,  and  1866  of  the  Social 
Security  Act  It  sets  forth  requirements 
for  providers,  intermediaries,  and 
carriers  to  disclose  ownership  and 
control  information.  It  also  sets  forth 
requirements  for  disclosure  of 
information  on  a  provider’s  owners  and 
other  persons  convicted  of  criminal 
offenses  against  Medicare.  Medicaid,  or 
the  title  XX  services  program. 

§420.201  Definitions. 

As  used  in  this  subpart  unless  the 
context  indicates  otherwise:  “Agent” 
means  any  person  who  has  been 
delegated  the  authority  to  obligate  or  act 
on  behalf  of  a  provider. 

“Disclosing  entity”  means: 

(1)  A  provider  of  services,  an 
independent  clinical  laboratory,  a  renal 
disease  facility,  a  rural  health  clinic,  or  a 
health  maintenance  organization  (as 
defined  in  section  1301(a)  of  the  Public 
Health  Services  Act);  and 

(2)  A  carrier  or  other  agency  or 
organization  that  is  acting  as  a  fiscal 
intermediary  or  agent  for  one  or  more 
providers  of  services  for  purposes  of 
Part  A  or  Part  B  of  Medicare. 

“Other  disclosing  entity”  means  any 
other  Medicare  disclosing  entity  and 
any  entity  that  does  not  participate  in 
Medicare,  but  is  required  to  disclose 
certain  ownership  and  control 
information  because  of  participation  in 
any  of  the  programs  established  under 
title  V.  XIX,  or  XX  of  the  Act.  This 
includes: 

(1)  An  entity  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
that  furnishes,  or  arranges  for  the 
furnishing  of,  items  or  services  for  which 
payment  may  be  claimed  by  the  entity 
under  any  plan  or  program  established 
under  title  V  of  the  Social  Security  Act 
or  under  an  approved  State  Medicaid 
plan; 

(2)  An  entity  (other  than  an  individual 
practitioner  or  group  of  practitioners) 


that  furnishes,  or  arranges  for  the 
furnishing  of,  health  related  services  for 
which  payment  may  be  claimed  by  the 
entity  under  an  apinnved  State  plan  and 
services  program  under  title  XX  of  the 
Act;  or 

(3)  A  Medicaid  fiscal  agent. 

“Group  of  practitioners”  meems  two  or 
more  health  care  practitioners  who 
practice  their  profession  at  a  common 
location  (whether  or  not  they  share 
common  facilities,  conunon  supporting 
staff,  or  common  equipment). 

“Indirect  ownership  interest”  means 
any  ownership  interest  in  an  entity  that 
has  an  ownership  interest  in  the 
disclosing  entity.  The  term  includes  an 
ownership  interest  in  any  entity  that  has 
an  indirect  ownership  interest  in  the 
disclosing  entity. 

“Managing  employee”  means  a 
general  manager,  business  manager, 
administrator,  director,  or  other 
individual  who  exercises  operational  or 
managerial  control  over,  or  who  directly 
or  indirectly  conducts,  the  day-to-day 
operation  of  the  institution, 
organization,  or  agency. 

“Ownership  interest”  means  the 
possession  of  equity  in  the  capital,  the 
stock,  or  the  profits  of  the  disclosing 
entity. 

“Person  with  an  ownership  or  control 
interest”  means  a  person  or  corporation 
that 

(1)  Has  an  ownership  interest  totalling 
5  percent  or  more  in  a  disclosing  entity; 

(2)  Has  an  indirect  ownership  interest 
equal  to  5  percent  or  more  in  a 
disclosing  entity; 

(3)  Has  a  combination  of  direct  and 
indirect  ownership  interests  equal  to  5 
percent  or  more  in  a  disclosing  entity; 

(4)  Owns  an  interest  of  5  percent  or 
more  in  any  mortgage,  deed  of  trust, 
note,  or  other  obligation  secured  by  the 
disclosing  entity  if  that  interest  equals  at 
least  5  percent  of  the  value  of  the 
property  or  assets  of  the  disclosing 
entity; 

(5)  Is  an  officer  or  director  of  a 
disclosing  entity  that  is  organized  as  a 
corporation;  or 

(6)  Is  a  partner  in  a  disclosing  entity 
that  is  oi^ganized  as  a  partnersUp. 

“Significant  business  transaction” 
means  any  business  transaction  or 
series  of  ^ansactions  during  any  one 
fiscal  year,  the  total  of  whi^  exceeds 
the  lesser  of  $25,000  and  5  percent  of  the 
total  operating  expenses  of  the  provider. 

“Subcontractor”  means: 

(1)  An  Individual,  agency,  or 
organization  to  which  a  disclosing  entity 
has  contracted  or  delegated  some  of  its- 
management  functions  or 
responsibilities  of  providing  medical 
care  to  its  patients,  or 
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(2)  An  individual,  agency,  or 
organization  with  which  an 
intermediary  or  carrier  has  entered  into 
a  contract,  agreement,  purchase  order  or 
lease  (or  leases  of  real  property)  to 
obtain  space,  supplies,  equipment,  or 
services  provided  under  the  Medicare 
agreement. 

“Supplier”  means  an  individual, 
agency,  or  organization  from  which  a 
provider  purchases  goods  and  services 
used  in  carrying  out  its  responsibilities 
under  Medicare  (e.g.  a  commercial 
laundry,  a  manufacturer  of  hospital 
beds,  or  a  pharmaceutical  firm). 

“Wholly  owned  supplier”  means  a 
supplier  whose  total  ownership  interest 
is  held  by  a  provider  or  by  a  person, 
persons,  or  other  entity  with  an 
ownership  or  control  interest  in  a 
provider. 

§  420.202  Determination  of  ownership  or 
control  percentages. 

(a)  Indirect  ownership  interest. — ^The 
amount  of  indirect  ownership  interest  is 
determined  by  multiplying  the 
percentages  of  ownership  in  each  entity. 
For  example,  if  A  owns  10  percent  of  the 
stock  in  a  corporation  that  owns  80 
percent  of  the  disclosing  entity,  A's 
interest  equates  to  an  8  percent  indirect 
ownership  interest  in  the  disclosing 
entity  and  must  be  reported.  Conversely, 
if  B  owns  80  percent  of  the  stock  of  a 
corporation  ^at  owns  5  percent  of  the 
stock  of  the  disclosing  entity,  B’s 
interest  equates  to  a  4  percent  indirect 
ownership  interest  in  the  disclosing 
entity  and  need  not  be  reported. 

(b)  Person  with  an  ownership  or 
control  interest. — In  order  to  determine 
the  percentage  of  ownership  interest  in 
any  mortgage,  deed  of  trust,  note,  or 
other  obligation,  the  percentage  of 
interest  owned  in  obligation  is 
multiplied  by  the  percentage  of  the 
disclosing  entity’s  assets  used  to  secure 
the  obligation.  For  example,  if  A  owns 
10  percent  of  a  note  secured  by  60 
percent  of  the  provider’s  assets,  A’s 
interest  in  the  provider’s  assets  equates 
to  6  percent  and  must  be  reported. 
Conversely,  if  B  owns  40  percent  of  a 
note  secured  by  10  percent  of  the 
provider’s  assets,  B’s  interest  in  the 
provider’s  assets  equates  to  4  percent 
and  need  not  be  reported. 

§  420.203  Disclosure  Of  hiring  of 
Intermediary’s  former  employees. 

A  provider  must  notify  the  Secretary 
promptly  if  it,  or  its  home  office  (in  the 
case  of  a  chain  organization),  employs 
or  obtains  the  services  of  an  individual 
who,  at  any  time  during  the  year 
preceding  such  employment,  was 
employed  in  a  managerial,  accounting, 


auditing  or  similar  capacity  by  an 
agency  or  organization  which  currently 
serves,  or  at  any  time  during  the 
preceding  year,  served  as  a  Medicare 
fiscal  intermediary  or  carrier  for  the 
provider.  “Similar  capacity”  means  the 
performance  of  essentially  the  same 
work  functions  as  those  of  a  manager, 
accountant,  or  auditor  even  though  the 
individual  is  not  so  designated  by  title. 

§  420.204  Principals  convicted  of  a 
program  related  crime. 

(a)  Information  required. — Prior  to  the 
Secretary’s  acceptance  of  a  provider 
agreement,  or  at  any  time  upon  written 
request  by  the  Secretary,  the  provider 
must  furnish  the  Secretary  with  the 
identity  of  any  person  who  has  an 
ownership  or  controlling  interest  in  the 
provider,  or  who  is  an  agent  or 
managing  employee  of  the  provider,  and 
has  been  convicted  of  a  criminal  offense 
relating  to  involvement  in  Medicare, 
Medicaid,  or  the  title  XX  services 
program  since  the  inception  of  those 
programs. 

(b)  Refusal  to  enter  into  or  renew 
agreement. — ^The  Secretary  may  refuse 
to  enter  into  or  renew  an  agreement 
with  a  provider  of  services  if  any  person 
who  has  an  ownership  or  controlling 
interest  in  the  provider,  or  who  is  an 
agent  or  managing  employee,  has  been 
convicted  of  a  criminal  offense  related 
to  the  involvement  of  that  person  in 
Medicare,  Medicaid,  or  the  title  XX 
services  program.  In  making  this 
decision,  the  Secretary  will  consider  the 
facts  and  circumstances  of  the  specific 
case,  including  the  natme  and  severity 
of  the  crime  and  the  extent  to  which  it 
adversely  affected  beneficiaries  and  the 
programs  involved.  The  Secretary  will 
also  consider  whether  he  has  been  given 
reasonable  assurance  that  the  person 
will  not  commit  any  further  criminal 
offense  against  the  programs. 

(c)  Notification  of  Inspector 
General. — ^The  Secretary  will  promptly 
notify  the  Inspector  General  of  the 
Department  of  receipt  of  any  application 
or  request  for  participation,  certification, 
or  recertification  that  identifies  any 
person  described  in  paragraph  (a)  of  this 
section  and  of  the  action  taken  on  that 
application  or  request. 

S  420.205  Disclosure  by  providers  of 
business  transaction  information. 

A  provider  must  submit  to  the 
Secretary,  within  35  days  after  the  date 
of  a  written  request,  full  and  complete 
information  on: 

(a)  The  ownership  of  a  subcontractor 
with  whom  the  provider  has  had,  during 
the  previous  12  months,  business 


transactions  in  an  aggregate  amount  in 
excess  of  $25,000;  and 

(b)  Any  significant  business 
transactions  between  the  provider  and 
any  wholly  owned  supplier  or  between 
the  provider  and  any  subcontractor, 
during  the  5  year  period  ending  on  the 
date  of  the  request. 

§  420.206  Disclosure  of  persons  having 
ownership,  financial,  or  control  Interest. 

(a)  Information  that  must  be 
disclosed. — A  disclosing  entity  must 
submit  the  following  information  in  the 
manner  specified  in  paragraph  (b)  of  this 
section. 

(1)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  entity  or  in  any 
subcontractor  in  which  the  entity  has  a 
direct  or  indirect  ownership  interest 
totalling  5  percent  or  more; 

(2)  Whether  any  of  the  persons 
named,  in  compliance  with  paragraph 
(a)(1)  of  this  section,  is  related  to 
another  as  spouse,  parent,  child,  or 
sibling;  and 

(3)  The  name  of  any  other  disclosing 
entity  in  which  any  person  with  an 
ownership  or  control  interest  in  the 
disclosing  entity  also  has  an  ownership 
or  control  interest.  This  requirement 
applies  to  the  extent  the  entity  can 
obtain  the  information  by  requesting  it 
in  writing  from  the  person.  The 
disclosing  entity  must: 

(1)  Keep  copies  of  all  these  requests 
and  the  responses  to  them; 

(ii)  Make  them  available  to  the 
Secretary  or  the  Medicaid  agency  upon 
request;  and 

(iii)  Advise  the  Secretary  when  there 
is  no  response  to  a  request. 

(b)  Time  and  manner  of  disclosure. — 
(1)  Any  disclosing  entity  that  is  subject 
to  periodic  survey  and  certification  of  its 
compliance  with  Medicare  standards 
must  supply  the  information  specified  in 
paragraph  (a)  of  this  section  to  the  State 
survey  agency  at  the  time  it  is  surveyed. 
The  survey  agency  will  promptly  funiish 
the  information  to  the  Secretary. 

(2)  Any  disclosing  entity  that  is  not 
subject  to  periodic  survey  and 
certification  must  supply  the  information 
specified  in  paragraph  (a)  of  this  section 
to  the  Secretary  before  entering  into  a 
contract  or  agreement  to  participate  in 
Medicare. 

(3)  Updated  information  must  be 
furnished  to  the  Secretary  at  intervals 
between  recertifications  or  contract 
renewals,  within  35  days  of  a  written 
request. 

(c)  Consequences  of  failure  to  * 

disclose. — (1)  The  Secretary  will  not 
approve  an  agreement  or  contract  with, 
or  make  a  determination  of  eligibility 
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for,  any  disclosing  entity  that  fails  to 
comply  with  paragraph  (b)  of  this 
section. 

(2)  The  Secretary  will  terminate  any 
existing  agreement  or  contract  with,  or 
withdraw  a  determination  of  eligibility 
for,  any  disclosing  entity  that  fails  to 
comply  with  paragraph  (b)  of  this 
section. 

(d)  Public  disclosure. — ^Information 
furnished  to  the  Secretary  under  the 
provisions  of  this  section  shall  be 
subject  to  public  disclosure  as  specified 
in  20  CFR  Part  422. 

6.  Section  431.107  is  revised  to  read  as 
follows: 

§  431.107  Required  provider  agreement 

(a)  Basis  and  purpose. — ^This  section 
sets  forth  State  plan  requirements, 
based  on  sections  1902(a)(4)  and 
1902(a)(27)  of  the  Act  that  relate  to  the 
keeping  of  records  and  the  furnishing  of 
information  by  all  providers  of  services 
(including  individual  practitioners  and 
groups  of  practitioners). 

(b)  Agreements. — State  plan  must 
provide  for  an  agreement  between  the 
Medicaid  agency  and  each  provider 
furnishing  services  under  the  plan  in 
which  the  provider  agrees  to: 

(1)  Keep  any  records  necessary  to 
disclose  the  extent  of  services  the 
provider  furnishes  to  recipients; 

(2)  On  requests,  furnish  to  the 
Medicaid  agency,  the  Secretary,  or  the 
State  Medicaid  fraud  control  unit  (if 
such  a  unit  has  been  approved  by  the 
Secretary  imder  §  455.300  of  this 
chapter),  any  information  maintained 
under  paragraph  (b)(1)  of  this  section 
and  any  information  regarding  payments 
claimed  by  the  provider  for  furnishing 
services  under  the  plan;  and 

(3)  Comply  with  the  disclosure 
requirements  specified  in  Part  455, 
Subpart  B  of  this  chapter. 

7.  Section  431.115  is  amended  by 
revising  the  title  and  paragraph  (e)(4)  to 
read  as  follows: 

§431.115  Disclosure  of  survey 
information  and  provider  or  contractor 
evaluation. 

***** 

(e)  Documents  subject  to  disclosure. — 
Documents  subject  to  disclosure 
include — 

***** 

(4)  Ownership  and  contract 
information  as  specified  in  §  455.104  of 
this  subchapter. 

***** 

8.  Part  455,  Subpart  B,  is  revised  to 
read  as  follows: 


PART  455-PROGRAM  INTEGRITY 
*  •  *  •  * 

Subpart  B— Disclosure  of  Information  by 
Providers  and  Fiscal  Agents 

Sect. 

455.100  Purpose. 

455.101  De^tions. 

455.102  Determination  of  ownership  or 
control  percentages. 

455.103  State  plan  requirement. 

455.104  Disclosure  by  providers  and  fiscal 
agents:  Information  on  ownership  and 
control. 

455.105  Disclosure  by  providers: 

Information  related  to  business 
transactions. 

455.106  Disclosure  by  providers: 

Information  on  persons  convicted  of 
crimes. 

Authority:  Secs.  1102, 1124, 1128, 
ig02(a)(38),  ig03(i)(2),  and  1903(n)  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1320a-3, 
1320a-5, 1396a(a)(38),  13g6b(i)(2),  and 
1396b(n)). 

§  455.100  Purpose. 

This  subpart  implements  sections 
1124, 1126,  ig02(a)(38),  1903(0(2),  and 
1903(n)  of  the  Social  Security  Act.  It  sets 
forth  State  plan  requirements  regarding; 

(a)  Disclosure  by  providers  and  fiscal 
agents  of  ownership  and  control 
information;  and 

(b)  Disclosure  of  information  on  a 
provider’s  owners  and  other  persons 
convicted  of  criminal  offenses  against 
Medicare,  Medicaid,  or  the  title  XX 
services  program. 

The  subpart  also  specifies  conditions 
under  which  the  Administrator  will  deny 
Federal  financicd  participation  for 
services  furnished  by  providers  or  fiscal 
agents  who  fail  to  comply  with  the 
disclosure  requirements. 

§455.101  Definitions. 

“Agent"  means  any  person  who  has 
been  delegated  the  authority  to  obligate 
or  act  on  behalf  of  a  provider. 

“Convicted"  means  that  a  judgment  of 
conviction  has  been  entered  by  a 
Federal,  State,  or  local  court  regardless 
of  whether  an  appeal  from  that 
judgment  is  pending. 

“Disclosing  entity”  means  a  Medicaid 
provider  (other  than  an  individual 
practitioner  or  group  of  practitioners),  or 
a  fiscal  agent. 

“Other  disclosing  entity"  means  any 
other  Medicaid  disclosing  entity  and 
any  entity  that  does  not  participate  in 
Medicaid,  but  is  required  to  disclose 
certain  ownership  and  control 
information  because  of  participation  in 
any  of  the  programs  established  under 
UUe  V,  XVm,  or  XX  of  the  Act.  This 
includes: 


(1)  Any  hospital,  skilled  nursing 
facility,  home  health  agency, 
independent  clinical  laboratory,  renal 
disease  facility,  rural  health  clinic,  or  . 
health  maintenance  organization  that 
participates  in  Medicare  (title  XVm); 

(2)  Any  Medicare  intermediary  or 
carrier,  and 

(3)  Any  entity  (other  than  an 
in^vidual  practitioner  or  group  of 
practitioners)  that  furnishes,  or  arranges 
for  the  furnishing  of,  health-related 
services  for  which  it  claims  payment 
under  any  plan  or  program  established 
under  title  V  or  title  XX  of  the  Act. 

“Fiscal  agent"  means  a  contractor  that 
processes  or  pays  vendor  claims  on 
behalf  of  the  Medicaid  agency. 

“Group  of  practitioners”  means  two  or 
more  health  care  practitioners  who 
practice  their  profession  at  a  common 
location  (whether  or  not  they  share 
common  facilities,  conunon  supporting 
staff,  or  common  equipment). 

“Indirect  ownership  interest"  means 
an  ownership  interest  in  an  entity  that 
has  an  ownership  interest  in  the 
disclosing  entity.  This  term  includes  an 
ownership  interest  in  any  entity  that  has 
an  indirect  ownership  interest  in  the 
disclosing  entity. 

“Managing  employee"  means  a 
general  manager,  business  manager, 
administrator,  director,  or  other 
individual  who  exercises  operational  or 
managerial  control  over,  or  who  directly 
or  indirectly  conducts  the  day-to-day 
operation  of,  an  institution,  organization, 
or  agency. 

“Ownership  interest"  means  the 
possession  of  equity  in  the  capital,  the 
stock,  or  the  profits  of  the  disclosing 
entity. 

“Person  with  an  ownership  or  control 
interest”  means  a  person  or  corporation 
that: 

(1)  Has  an  ownership  interest  totalling 
5  percent  or  more  in  a  disclosing  entity: 

(2)  Has  an  indirect  ownership  interest 
equal  to  5  percent  or  more  in  a 
disclosing  entity; 

(3)  Has  a  combination  of  direct  and 
indirect  ownership  interests  equal  to  5 
percent  or  more  in  a  disclosing  entity; 

(4)  Owns  an  interest  of  5  percent  or 
more  in  any  mortgage,  deed  of  trust, 
note,  or  other  obligation  secured  by  the 
disclosing  entity  if  that  interest  equals  at 
least  5  percent  of  the  value  of  the 
property  or  assets  of  the  disclosing 
entity; 

(5)  Is  an  officer  or  director  of  a 
disclosing  entity  that  is  organized  as  a 
corporation;  or 

(6)  Is  a  partner  in  a  disclosing  entity 
that  is  organized  as  a  partnership. 

“Significant  business  transaction” 
means  any  business  transaction  or 
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series  of  transactions  that,  during  any 
one  fiscal  year,  exceed  the  lesser  of 
$25,000  and  5  percent  of  a  provider’s 
total  operating  expenses. 

“Subcontractor"  means: 

(1)  An  individual,  agency,  or 
organization  to  which  a  disclosing  entity 
has  contracted  or  delegated  some  of  its 
management  functions  or 
responsibilities  of  providing  medical 
care  to  its  patients;  or 

(2)  An  individual,  agency,  or 
organization  with  which  a  fiscal  agent 
has  entered  into  a  contract,  agreement, 
purchase  order,  or  lease  (or  leases  of 
real  property)  to  obtain  space,  supplies, 
equipment,  or  services  provided  under 
the  Medicaid  agreeement. 

“Supplier"  means  an  individual, 
agency,  or  organization  from  which  a 
provider  purchases  goods  and  services 
used  in  carrying  out  its  responsibilities 
under  Medicaid  (e.g.,  a  commercial 
laundry,  a  manufacturer  of  hospital 
beds,  or  a  pharmaceutical  Hrm). 

“Wholly  owned  supplier”  means  a 
supplier  whose  total  ownership  interest 
is  held  by  a  provider  or  by  a  person, 
persons,  or  other  entity  with  an 
ownership  or  control  interest  in  a 
provider. 

§  455.102  Determination  of  ownership  or 
controi  percentages. 

(a)  Indirect  ownership  interest. — ^The 
amount  of  indirect  ownership  interest  is 
determined  by  multiplying  the 
percentages  of  ownership  in  each  entity. 
For  example,  if  A  owns  10  percent  of  the 
stock  in  a  corporation  which  owns  80 
percent  of  the  stock  of  the  disclosing 
entity,  A’s  interest  equates  to  an  8 
percent  indirect  ownership  interest  in 
the  disclosing  entity  and  must  be 
reported.  Conversely,  if  B  owns  80 
percent  of  the  stock  of  a  corporation 
which  owns  5  percent  of  the  stock  of  the 
disclosing  entity,  B’s  interest  equates  to 
a  4  percent  indirect  ownership  interest 
in  the  disclosing  entity  and  need  not  be 
reported. 

(b)  Person  with  an  ownership  or 
control  interest. — In  order  to  determine 
percentage  of  ownership,  mortgage, 
deed  of  trust,  note,  or  other  obligation, 
the  percentage  of  interest  owned  in  the 
obligation  is  multiplied  by  the 
percentage  of  the  disclosing  entity’s 
assets  used  to  secure  the  obligation.  For 
example,  if  A  owns  10  percent  of  a  note 
secured  by  60  percent  of  the  provider’s 
assets,  A’s  interest  in  the  provider’s 
assets  equates  to  6  percent  and  must  be 
reported.  Conversely,  if  B  owns  40 
percent  of  a  note  secured  by  10  percent 
of  the  provider’s  assets,  B’s  interest  in 
the  provider’s  assets  equates  to  4 
percent  and  need  not  be  reported. 


§  455.103  State  plan  requirement 

A  State  plan  must  provide  that  the 
requirements  of  §  §  455.104-455.106  are 
met. 

§  455. 1 04  Disclosure  by  providers  and 
fiscal  agents:  Information  on  ownership 
and  control. 

(a)  Information  that  must  be 
disclosed. — ^The  Medicaid  agency  must 
require  each  disclosing  entity  to  disclose 
the  following  information  in  accordance 
with  paragraph  (b)  of  this  section: 

(1)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  disclosing  entity  or  in  any 
subcontractor  in  which  the  disclosing 
entity  has  direct  or  indirect  ownership 
of  5  percent  or  more: 

(2)  Whether  any  of  the  persons 
named,  in  compliance  with  paragraph 
(a)(1)  of  this  section,  is  related  to 
another  as  spouse,  parent,  child,  or 
sibling;  and 

(3)  The  name  of  any  other  disclosing 
entity  in  which  a  person  with  an 
ownership  or  control  interest  in  the 
disclosing  entity  also  has  an  ownership 
or  control  interest.  This  requirement 
applies  to  the  extent  that  the  disclosing 
entity  can  obtain  this  information  by 
requesting  it  in  writing  from  the  person. 
The  disclosing  entity  must: 

(1)  Keep  copies  of  all  these  requests 
and  the  responses  to  them; 

(ii)  Make  them  available  to  the 
Secretary  or  the  Medicaid  agency  upon 
request;  and 

(hi)  Advise  the  Medicaid  agency  when 
there  is  no  response  to  a  request. 

(b)  Time  and  manner  of  disclosure. — 
(1)  .^y  disclosing  entity  that  is  subject 
to  periodic  survey  and  certification  of  its 
compliance  with  Medicaid  standards 
must  supply  the  information  specified  in 
paragraph  (a)  of  this  section  to  the  State 
survey  agency  at  the  time  it  is  surveyed. 
The  survey  agency  must  promptly 
furnish  the  information  to  the  Secretary 
and  the  Medicaid  agency. 

(2)  Any  disclosing  entity  that  is  not 
subject  to  periodic  survey  and 
certification  and  has  not  supplied  the 
information  specified  in  paragraph  (a)  of 
this  section  to  the  Secretary  within  the 
prior  12-month  period,  must  submit  the 
information  to  the  Medicaid  agency 
before  entering  into  a  contract  or 
agreement  to  participate  in  the  program. 
The  Medicaid  agency  must  promptly 
furnish  the  information  to  the  Secretary. 

(3)  Updated  information  must  be 
furnished  to  the  Secretary  or  the  State 
survey  or  Medicaid  agency  at  intervals 
between  recertification  or  contract 
renewals,  within  35  days  of  a  written 
request 


(c)  Provider  agreements  and  fiscal 
agent  contracts. — ^A  Medicaid  agency 
shall  not  approve  a  provider  agreement 
or  a  contract  with  a  fiscal  agent,  and 
must  terminate  an  existing  agreement  or 
contract  if  the  provider  or  fiscal  agent 
fails  to  disclose  ownership  or  control 
information  as  required  by  this  section. 

(d)  Denial  of  Federal  financial 
participation  (FFP). — FFP  is  not 
available  in  payments  made  to  a 
provider  or  fiscal  agent  that  fails  to 
disclose  ownership  or  control 
information  as  required  by  this  section. 

§  455.105  Disclosure  by  providers: 
Information  related  to  business 
transactions. 

(a)  Provider  agreements. — A  Medicaid 
agency  must  enter  into  an  agreement 
with  each  provider  under  which  the 
provider  agrees  to  furnish  to  it  or  to  the 
Secretary  on  request,  information 
related  to  business  transactions  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Information  that  must  be 
submitted. — ^A  provider  must  submit, 
within  35  days  of  the  date  on  a  request 
by  the  Secretary  or  the  Medicaid 
agency,  full  and  complete  information 
about: 

(1)  The  ownership  of  any 
subcontractor  with  whom  the  provider 
has  had  business  transactions  totaling 
more  than  $25,000  during  the  12-month 
period  ending  on  the  date  of  the  request; 
and 

(2)  Any  significant  business 
transactions  betw'een  the  provider  and 
any  wholly  owned  supplier,  or  between 
the  provider  and  any  subcontractor, 
during  the  5-year  period  ending  on  the 
date  of  the  request. 

(c)  Denial  of  Federal  financial 
participation  (FFP). — (1)  FFP  is  not 
available  in  expenditures  for  services 
furnished  by  providers  who  fail  to 
comply  with  a  request  made  by  the 
Secretary  or  the  Medicaid  agency  under 
paragraph  (b)  of  this  section  or  under 
section  420.205  of  this  chapter  (Medicare 
requirements  for  disclosure). 

(2)  FFP  will  be  denied  in  expenditures 
for  services  furnished  during  the  period 
beginning  on  the  day  following  the  date 
the  information  was  due  to  the 
Secretary  or  the  Medicaid  agency  and 
ending  on  the  day  before  the  date  on 
which  the  information  was  supplied. 

§  455.106  Disclosure  by  providers: 
Information  on  persons  convicted  of 
crimes. 

(a)  Information  that  must  be 
disclosed. — Before  the  Medicaid  agency 
enters  into  or  renews  a  provider 
agreement,  or  at  any  time  upon  written 
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request  by  the  Medicaid  agency,  the 
provider  must  disclose  to  the  Medicaid 
agency  the  identity  of  any  person  who: 

(1)  Has  ownership  or  control  interest 
in  the  provider,  or  is  an  agent  or 
managing  employee  of  the  provider;  and 

(2)  Has  been  convicted  of  a  criminal 
offense  related  to  that  person’s 
involvement  in  any  program  imder 
Medicare,  Medicaid,  or  the  title  XX 
services  program  since  the  inception  of 
those  programs. 

(b)  Notification  to  Inspector 
Ceneral.-^\]  The  Medicaid  agency 
must  notify  the  Inspector  General  of  the 
Department  of  any  disclosures  made 
under  paragraph  (a)  of  this  section 
within  20  working  days  from  the  date  it 
receives  the  information. 

(2)  The  agency  must  also  promptly 
notify  the  Inspector  General  of  the 
Department  of  any  action  it  takes  on  the 
provider's  application  for  participation 
in  the  program. 

(c)  Denial  or  termination  of  provider 
participation. — (1)  The  Medicaid  agency 
may  refuse  to  enter  into  or  renew  an 
agreement  with  a  provider  if  any  person 
who  has  an  ownership  or  control 
interest  in  the  provider,  or  who  is  an 
agent  or  managing  employee  of  the 
provider,  has  been  convicted  of  a 
criminal  offense  related  to  that  person’s 
involvement  in  any  program  established 
under  Medicare,  Medicaid  or  the  title 
XX  Services  Program. 

(2)  The  Medicaid  agency  may  refuse 
to  enter  into  or  may  terminate  a 
provider  agreement  if  it  determines  that 
the  provider  did  not  fully  and  accurately 
make  any  disclosure  required  under 
paragraph  (a)  of  this  section. 

(Sections  1102, 1124, 1126, 1861(j](ll),  1866(a], 
1866(b](2].  ig02(a)(38),  1903(i)(2).  and  ig03(n) 
of  the  ^cial  Security  Act;  42  U.S.C.  1302, 
1302a-3, 1320a-5, 1395x(j)(ll).  1395cc(a), 
1395cc(b)(2).  1396a(a)(38).  1396(i)(2),  and 
1396b(n).)  ^ 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.714,  Medical  Assistance 
Programs;  13.773,  Medicare-Hospital 
Insurance;  and  13.774,  Medicare- 
Supplementary  Medical  Insurance.) 

Dated:  April  20, 1979. 

Leonard  D.  Schaeffer, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  17, 1979. 

Hale  Champion, 

Acting  Secretary. 

(FR  Doc.  79-21825  Filed  7-1S-79;  8:45  am] 
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Office  of  Human  Development 
Services 

45  CFR  Part  228 

Social  Services  Programs  for 
Individuals  and  Families;  Disclosure  by 
Providers  of  Certain  Ownership 
Interests  and  Other  Information 

agency:  Administration  for  Public 
Services  (APS),  Office  of  Human 
Development  Services  (HDS), 

Department  of  Health,  Education,  and 
Welfare. 

action:  Final  rule. 

summary:  These  regulations  require 
private  providers  of  medical  or  remedial 
care  and  health-related  homemaker 
services  under  title  XX  of  the  Social 
Security  Act  to  disclose  the  names  of 
persons  with  an  ownership  or  control 
interest.  They  also  require  both  public 
and  private  institutions,  organizations  or 
agencies  which  provide  any  service 
imder  title  XX  to  identify  any  owners  or 
other  specified  individuals  who  have 
been  convicted  of  a  criminal  offense  in 
any  program  under  Medicare,  Medicaid 
or  title  XX.  These  regulations  implement 
sections  3  and  8  of  the  Medicare- 
Medicaid  Anti-Fraud  and  Abuse  Act  of 
1977  (Pub.  L.  95-142,  October  25, 1977), 
and  this  final  rule  reflects  changes  made 
as  a  result  of  the  comment  period  on  the 
proposed  regulations  which  were 
published  August  4, 1978  in  the  Federal 
Register  (FR  34719). 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  17,  ^979,  except  that 
States  with  a  program  year  starting  July 
1, 1979  may  have  up  to  90  daya  after  this 
date  to  secure  the  disclosure  statements 
if,  when  processing  a  contract,  they 
reserve  the  right  to  take  appropriate 
action  on  the  basis  of  the  information 
received  or  the  provider’s  failure  to 
provide  the  information. 

FOR  FURTHER  INFORMATION,  CONTACT. 
Mrs.  Johnnie  U.  Brooks,  Room  2225,  MES 
Building,  330  C  Street,  SW.,  Washington, 
D.C.  20201,  (202)  245-9415. 
SUPPLEMENTARY  INFORMATION: 
Background 

Elsewhere  in  this  issue  of  the  Federal 
Register  there  appear  final  rules 
implementing  sections  3  and  8 
of  Pub.  L.  95-142  for  Medicare  and 
Medicaid,  and  implementing  section  3 
for  the  maternal  and  child  health  and 
crippled  children’s  services  program. 
Both  the  proposed  and  final  rules  were 
developed  cooperatively  by  the  Office  of 
Human  Development  Services,  the 
Health  Care  Financing  Administration, 
and  the  Public  Health  Service  in  the 


interests  of  attaining  as  much 
consistency  as  possible  among  the 
programs.  The  comments  which  were 
received  as  a  result  of  the  publication  of 
the  proposed  rules  on  August  4, 1978  and 
actions  which  were  taken  in  response  to 
them  are  described  in  the  preambles: 
problems  common  to  all  the  programs 
and  responses  to  them  appear  in  the 
preamble  to  the  rules  for  Medicare  and 
Medicaid;  problems  and  responses 
unique  to  title  XX  are  discussed  in  the 
material  following. 

Comments  and  Responses 

Comments  were  received  from  11 
respondents  on  the  proposed  rule  for 
title  XX.  These  included  six  State 
agencies,  one  county  agency,  three 
private  non-profit  agencies,  and  one 
HEW  Regional  Office.  All  the  comments 
have  been  reviewed  and  evaluated  and 
the  following  discussion  presents  the 
main  points  and  our  responses. 

1.  Additional  Computer  Funding. 
Respondents  saw  the  reporting 
procedure  required  by  these  rules  to  be 
an  additional  administrative  burden  on 
the  State  agency,  requiring  additional 
expenditures.  It  was  suggested  that 
HEW  obtain  additonal  funding  for  the 
needed  computer  work  and  that  simple 
reporting  forms  be  used.  In  response,  we 
must  state  that  there  is  no  possiblity  of 
securing  extra  earmarked  funds  for 
computer  work.  Moreover,  HCFA  will 
do  the  compilation  for  the  Department 
(see  the  next  point.  Collection  of  Data 
by  HCFA).  We  are  developing  reporting 
forms  and  will  attempt  to  keep  them  as 
simple  as  possible. 

2.  Collection  of  Data  by  HCFA. 
Several  respondents  were  perplexed  by 
the  statement  in  the  preamble  to  the 
proposed  HCFA  regulation  which 
implied  that  all  information,  including 
that  on  title  XX  providers,  would  be 
compiled  and  analyzed  by  HCFA. 

The  provider  will  supply  the 
information  to  the  State  title  XX  agency 
on  forms  provided  for  that  purpose.  The 
State  title  XX  agency  will  then  furnish  a 
copy  to  HCFA  which  will  do  the 
compilation  on  behalf  of  HEW.  In  order 
to  facilitate  this  process,  providers  will 
be  asked  to  submit  two  copies  of  the 
information  to  the  title  XX  agency. 

3.  Phase-in  Period  to  Install  the 
System.  States  expressed  concern  about 
putting  the  reporting  requirement  into 
effect:  they  asked  for  “a  reasonable 
amount  of  time  for  implementation  and 
phase-in  of  the  requirement.”  In  our 
view,  it  is  important  to  implement  these 
regulations  as  quickly  as  possible,  since 
the  legislation  was  enacted  in  late  1977. 
Therefore,  the  regulations  will  become 
effective  on  the  date  of  publication  of 
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the  final  rule.  This  means  that  the 
required  information  is  due  at  the  time  a 
contract  is  initiated  or  renewed 
following  the  effective  date  of  the  final 
rule.  However,  if  the  State  agency  has  a 
large  volume  of  contracts  being  initiated 
or  renewed  soon  after  the  effective  date 
of  this  regulation  and  it  is  not 
administratively  feasible  for  it  to  obtain 
these  disclosures  before  processing  all 
these  contracts,  the  State  agency  may 
obtain  this  information  as  soon  as 
possible  after  processing  a  contract  (but 
no  later  that  October  15, 1979)  provided 
that  when  processing  a  contract,  the 
State  agency  reserves  the  right  to  take 
appropriate  action  on  the  basis  of  the 
information  received  or  the  provider’s 
failure  to  provide  this  information.  In 
order  to  alert  private  providers  of  what 
"Will  be  expected  of  them,  we  suggest 
that  title  XX  agencies  immediately 
notify  those  providers  currently  under 
contract  of  the  content  of  these 
regulations  and  of  the  information  that 
will  be  asked  for:  (1)  all  providers, 
public  and  private,  must  disclose 
information  about  persons  with 
ownership  or  control  who  have  been 
convicted  of  a  crime  in  connection  with 
a  program  under  Medicaid,  Medicare,  or 
title  XX  of  the  Social  Security  Act;  and 
(2)  private  providers  of  medical  or 
remedial  care  or  health-related 
homemaker  services  must  also  provide 
information  about  ownership  or  control 
interests.  This  notification  of  providers 
will  enable  them  to  have  the  necessary 
information  ready  at  contract  renewal 
time. 

As  a  title  XX  agency  develops  new 
providers,  it  should  inform  them  of  the 
disclosure  requirements  in  advance. 

One  State  agency  suggested  that  all 
providers,  not  just  those  for  health- 
related  services,  should  provide 
ownership  information.  However,  the 
statutory  requirement  for  disclosure 
about  ownership  applies  only  to 
providers  furnishing  health-related 
services.  We  do  not  believe  there  is  a 
basis  for  extending  this  requirement  to 
other  providers. 

4.  Subcontractors  of  Public  Agencies. 
A  question  was  raised  about  whether 
the  disclosure  requirements  apply  to 
private  subcontractors  of  public 
governmental  agencies.  The  answer  is 
yes  because  they  are  providers  within 
the  definition  of  the  statute.  However,  to 
clarify  this  point,  we  have  revised  the 
deHnition  of  “private  providers"  in 
section  228.72(a)(10)  to  include  private 
providers  who  are  subcontractors  for 
title  XX  services  with  public  or  private 
agencies. 

5.  Health-Related  Homemaker 
Services.  A  number  of  commenters 


wrote  of  the  difficulty  of  distinguishing 
between  health-related  homemaker 
services,  for  which  disclosure  is 
required,  and  those  homemaker  services 
which  are  not  health-related,  for  which 
disclosure  is  not  required.  In  response, 
we  recognize  -that  both  kinds  of 
homemaker  services  may  be  provided 
by  the  same  agency.  Therefore,  we 
believe  the  simplest  approach  is  to 
require  disclosure  of  any  agency  that 
might  provide  health-related  homemaker 
services.  We  cannot  accept  a  suggestion 
that  the  definition  of  health-related 
homemaker  services  be  made  more 
limited  or  deleted  since  this  would  not 
carry  out  the  terms  of  the  statute. 

6.  Regulations  Not  Applicable  to  All 
Service  Providers.  One  State  agency 
pointed  out  that  the  proposed 
regulations  only  address  providers  of 
services  subject  to  Subpart  G  (Purchase 
of  Service)  of  Part  228  and  do  not  cover 
either  providers  of  service  under 

§  228.47  (Payments  to  recipients  for 
services),  or  providers  under  §  228.90 
who  may  provide  medical  examinations 
under  administrative  support 
agreements  when  such  examinations  are 
necessary  for  the  development  of  a 
services  plan.  In  responding  to  this 
comment,  we  call  attention  to  the  fact 
that  services  provided  under  §  228.47 
are  provided  by  persons  not  under 
contract  with  the  title  XX  agency.  The 
agency  has  previously  approved  of  the 
service  for  the  recipient:  Ae  recipient 
makes  payment  directly  to  the  provider 
and  is  later  reimbursed  by  the  agency.  In 
our  view,  entities  not  covered  by  a 
contract  are  not  covered  by  the  statute. 
On  the  other  hand,  the  providers  who 
provide  health-related  services  imder 
administrative  support  agreements  are 
under  contract  with  the  title  XX  agency 
and  should  be  covered  by  the 
regulations.  We  are  clarifying  this  point 
by  revising  §  228.90(b)(2)  to  provide  that 
contracts  with  providers  for  medical 
examinations  or  other  health-related 
services  procured  under  an 
administrative  support  contract  are 
subject  to  the  disclosure  provisions  of 
§§  228.72  and  228.73. 

7.  Non-profit  Provider  Agencies. 
Several  non-profit  agency  respondents 
thought  that  a  distinction  should  be 
made  between  proprietary  and  non¬ 
profit  agencies  in  terminating  title  XX 
funded  programs  for  failure  to  disclose 
information.  They  also  believed  that  it 
would  be  appropriate  for  agencies  like 
theirs  to  report  only  on  Board  members 
and  their  activities  as  Board  members 
and  to  forgo  the  necessity  of  having  to 
secime  knowledge  about  the  behavior  of 
the  Board  members  in  other  areas.  It 
was  further  suggested  that  failure  by  a 


Board  member  to  disclose  the  requested 
information  should  be  seen  as  personal 
misconduct  and  result  in  removal  of  the 
offending  director  from  the  Board, 
without  penalty  to  the  agency  itself.  In 
response,  we  note  that  the  statute  does 
not  distinguish  between  treatment  of 
non-profit  and  proprietary  providers. 
Moreover,  it  is  not  always  possible  to 
distinguish  between  a  legitimate  non- 
proBt  agency  and  one  that  is  set  up  to 
manipulate  funds  and  conceal  fraud. 
Therefore,  we  cannot  support  any 
difference  in  disclosure^of  information 
or  penalty  as  between  profit  and  non¬ 
profit  agencies  and,  since  Board 
members  meet  the  definition  of  persons 
with  a  controlling  interest,  they  will  be 
required  to  provide  the  required 
information  or  expose  their  agencies  to 
possible  termination  of  contract  if  they 
fail  to  provide  the  information. 

8.  Disclosure  of  Criminal  Conviction 
and  Accumulation  of  Data.  A  State 
agency  questioned  the  use  of 
information  about  former  offenders  who 
had  been  convicted  of  criminal  action  in 
connection  with  program  activity  under 
titles  XVIII,  XIX  or  XX  of  the  Act.  The 
proposed  regulation  called  for 
transmittal  to  the  Inspector  General  of 
an  offender’s  name' within  20  days  of 
receipt  of  an  application  or  request  for 
participation  bearing  the  name  of  such 
an  offender.  The  State  agency  pointed 
out  that  the  proposed  regulations  are 
silent  on  how  the  information  will  be 
used  by  the  Inspector  General:  they  give 
no  standards  for  collection,  storage  and 
release  of  the  data.  The  State  agency 
suggested  that  feeding  information  into 
a  central  point  without  safeguards  may 
have  constitutional  dimensions  and 
recommended  its  deletion  from  the  Hnal 
regulation. 

Our  response  is  that  the  statute 
specifically  requires  that  this 
information  be  provided  to  the  Inspector 
General.  'The  Inspector  General  is  aware 
of  the  sensitivity  of  this  information,  and 
is,  moreover,  subject  to  the  requirements 
of  the  Privacy  Act. 

9. 20-day  Time  Frame  for 
Transmitting  Information.  One  State 
agency  questioned  the  20  day  time  limit 
for  transmitting  the  information  about 
persons  convicted  of  criminal  action. 
This  agency  receives  “many 
applications  or  proposals,  solicited  and 
imsolicited  which  for  various  reasons 
may  simply  be  Bled  and  not  considered 
by  the  agency  for  months,  if  ever.”  The 
agency  would  like  the  regulation 
changed  to  permit  the  20  day  time  limit 
to  start  from  the  time  the  State  agency 
actually  begins  to  consider  contracting 
with,  or  pei^tting,  a  provider  to 
participate  in  a  program.  In  response, 
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we  would  note  that  if  a  proposal  is 
unsolicited,  a  provider  is  unlikely  to 
provide  information  about  a  criminal 
connection  unless  requested.  If  the  title 
XX  agency  wishes  to  use  the  provider,  it 
will  request  the  information.  The  20 
days  will  start  from  when  the 
information  is  submitted.  If  a  proposal  is 
solicited,  the  agency  must  have  some 
imminent  action  in  mind  and  will  have 
requested  the  information.  To  the  best  of 
our  knowledge,  the  quantity  of 
unsolicited  proposals  is  not  so 
voluminous  as  to  constitute  a  burden  to 
the  State.  We  are  not  persuaded  that  the 
regulation  should  be  changed. 

10.  Report  of  Past  Criminal 
Convictions  by  All  Providers,  Public 
and  Private.  'Hie  proposed  regulation 
required  only  private  providers  to 
disclose  the  names  of  owners  or 
managers  who  had  been  conviSted  of 
criminal  actions  in  programs  under  titles 
XVIII,  XIX,  and  XX.  This  was  in  error 
because  the  statute  requires  "any 
hospital,  nursing  facility,  etc."  to  make 
the  disclosure.  We  have  therefore 
corrected  §  228.73(a)  to  delete  the  word 
"private"  as  a  modifier  to  the  various 
facilities  required  to  report.  By  using  the 
language  of  the  statute,  "any,"  the 
regulation  now  requires  both  public  and 
private  facilities  or  agencies  imder 
contract  with  title  XX  to  make 
disclosure. 

(Sections  1102, 1124  and  1126  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1320a-3  and 
1320a-5).) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.642,  Social  Services  for  Low 
Income  and  Public  Assistance  Recipients.) 

It  has  been  determined  that  this 
document  does  not  require  preparation 
of  a  Regulatory  Analysis  under 
Executive  Order  12044. 

Dated:  May  11, 1979. 

Arabella  Martinez, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  June  17, 1979. 

Hale  Champion,  ^ 

Acting  Secretary. 

45  CFR  228  is  revised  as  follows: 

1.  The  Table  of  Contents  for  Subparts 
B  and  G  is  revised  as  set  forth  below: 

***** 

Subpart  B— State  Plan  Requirements, 
Reports,  Maintenance  of  Effort,  Compliance 

Sec. 

228.4  State  plan  requirements. 

228.5  Appropriate  State  agency. 

228.6  State  financial  participation. 

228.7  Statewide  operation. 

228.8  Merit  system. 

228.9  Requirement  to  obtain  certain 
information. 

***** 


Subpart  G — Purchase  of  Service 

^.70  Procurement  standards. 

228.71  Rates  of  payment. 

228.72  Disclosure  of  information  about 
ownership  and  business  transactions. 

228.73  Disclosure  of  information  about 
individuals  convicted  of  crimes. 

***** 

2.  Subpart  B  is  revised  to  recodify 
existing  §§  228.5  through  228.9  as  228.4 
through  228.8,  to  add  a  new  §  228.9,  and 
to  change  references  in  §  228.19  to 
comport  to  the  recodification,  as 
follows: 

Subpart  B— State  Plan  Requirements, 
Reports,  Maintenance  of  Effort, 
Compliance 

§  228.4  State  plan  requirements. 

Each  State  which  establishes  a 
services  plan  under  title  XX  shall 
operate  it  under  a  State  plan,  approved 
as  meeting  the  requirements  of  §  §  228.5 
through  228.16. 

§  228.5  Appropriate  State  agency. 

*  *  *  *  *  • 

§  226.6  State  financial  participation. 
***** 

§  228.7  Statewide  operation. 
***** 

§  228.8  Merit  system. 
***** 

§  228.9  Requirement  to  obtain  certain 
information. 

The  State  plan  shall  provide  that  the 
State  require  the  following  providers  of 
title  XX  services  to  comply  with  the 
requirements  of  §  228.72  regarding 
submission  of  information  concerning 
ownership  or  control  and  past  business 
transactions: 

(a)  Each  private  provider  (other  than 
an  individual  practitioner  or  group  of 
practitioners)  with  whom  the  State  or 
local  agency  contracts  for  medical  or 
remedial  care  (as  defined  in  §  228.1); 
and 

(b)  Each  private  agency  with  whom 
the  State  or  local  agency  contracts  for 
health-related  homemaker  services  (as 
deHned  in  §  228.72(a)(4)). 

§  228.19  Noncompllance. 

(a)  Withholding  of  payment.  If  the 
Secretary,  after  reasonable  notice  and 
opportunity  for  a  hearing  to  the  State,  in 
accordance  with  45  CFR  213,  finds  that 
the  plan  of  the  State  no  longer  complies 
with  any  of  the  requirements  of  §  228.5 
through  §  228.16,  that  in  the 
administration  of  the  plan,  there  is  a 
substantial  failure  to  comply  with  any  of 
those  requirements,  or  that  there  is  a 
substantial  failure  to  comply  with  the 


requirements  of  §S  228.17  or  228.18,  he 
shallt  except  as  provided  in  paragraph 
(b)  of  this  section,  notify  the  State  that 
further  payments  will  not  be  made  to  the 
State  under  this  part  until  he  is  satisfied 
that  there  will  no  longer  be  any  such 
failure  to  comply. 

(b)  Alternate  3  percent  penalty.  The 
Secretary  may  suspend  implementation 
of  any  termination  of  payments  under 
paragraph  (a)  of  this  section  for  such 
period  as  he  deems  appropriate  and, 
alternatively,  reduce  the  amount 
otherwise  payable  to  the  State  under 
this  part  for  expenditures  during  that 
period  by  3  percent  for  each  requirement 
set  forth  in  §  228.5  through  §  228.18  with 
respect  to  which  there  was  a  finding  of 
noncompliance  and  with  respect  to 
which  he  is  not  yet  satisfied  that  there 
will  no  longer  be  any  failure  to  comply. 

Subpart  D— Limitations:  Services 

3.  Section  228.40  is  revised  to  add  a 
paragraph  (d)  as  follows: 

§  228.40  Minor  medical  and  remedial  care. 
***** 

(d)  FTP  is  not  available  for  medical  or 
remedial  care  or  health-related 
homemaker  services  purchased  from  a 
private  provider  for  any  period  during 
which  the  provider  fails  to  comply  with 
§  228.72(d)  that  requires  disclosure  of 
certain  information  about  past  business 
transactions. 

4.  Subpart  G  is  revised  to  add 
paragraph  (14)  to  §  228.70,  and  to  add 
§§  228.72  and  228.73  as  follows: 

Subpart  G— Purchase  of  Service 

§  228.70  Procurement  standards. 

F'F'P  is  available  in  the  costs  of 
purchased  services  only  if  they  are 
secured  in  accordance  with  relevant 
provisions  of  Subpart  P  of  45  CFR  74, 
and  the  requirements  of  this  Subpart. 

(a)  Written  contracts.  The  State 
agency  executes  a  written  contract  in 
accordance  with  requirements  under 
this  part  and  45  CFR  74.166  with  the 
agency,  individual,  or  organization  from 
which  services  are  purchased.  In 
addition  to  the  applicable  requirements 
of  §  74.166,  the  contract  shall: 
***** 

(14)  In  the  case  of  a  private  provider 
of  medical  or  remedial  care  or  health- 
related  homemaker  services,  include  a 
provision  that  the  provider  will  comply 
with  the  requriements  of  §  228.72 
regarding  submission  of  certain 
information  about  ownership  or  control, 
past  business  transactions,  and  certain 
other  disclosing  entities.  ***** 

§  228.72  Disclosure  of 

information  about  ownership  and 
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business  transactions,  (a)  Definitions. 
For  purposes  of  this  section,  §  228.73, 
and  §  228.9,  the  following  definitions 
apply:  (1)  Agent  means  any  person 
(including  a  corporation,  where 
applicable)  to  whom  a  provider 
delegates  the  authority  to  obligate  or 
act.  (2)  Convicted  means  that  a 
Federal,  State  or  local  court  has  entered 
a  judgment  of  conviction,  regardless  of 
whether  an  appeal  from  that  judgment  is 
pending.  (3)  Group  of  practitioners 
means  two  or  more  providers  of  medical 
or  remedial  care  who  practice  their 
profession  at  a  common  location 
(whether  or  not  they  share  common 
facilities,  common  supporting  staff,  or 
common  equipment).  (4)  Health-related 
homemaker  services  means  homemaker 
services  provided  for  persons  who  need 
personal  care  and  other  appropriate 
services  in  the  home  because  they  have 
medical  problems.  (5)  Indirect 
ownership  interest  means  any 
ownership  interest  in  an  entity  that  has 
ownership  interest  in  the  provider.  The 
term  includes  an  ownership  interest  in 
any  entity  that  has  an  indirect 
ownership  interest  in  the  provider.  (6) 
Managing  employee  means  a  general 
manager,  business  manager, 
administrator,  director  or  other 
individual  who  exercises  operational  or 
managerial  control  over  the  hospital, 
nursing  facility,  or  other  institution, 
organization,  or  agency,  or  who,  directly 
or  indirectly,  conducts  the  day-to-day 
operations  of  the  institution. 

(7)  Other  disclosing  entity  means  any 
other  title  XX  disclosing  entity  and  any 
entity  that  does  not  participate  in  title 
XX,  but  is  required  to  disclose  certain 
information  of  ownership  or  control 
because  of  participation  in  any  of  the 
programs  established  under  titles  V, 
XVIII,  or  XIX  of  the  Social  Seciirity  Act 
This  includes: 

(i)  A  provider,  an  independent  clinical 
laboratory,  a  renal  disease  facility,  a 
rural  health  clinic,  or  a  health 
maintenance  organization  (as  defined  in 
section  1301(a)  of  the  Public  Health 
Service  Act)  furnishing  services  under 
the  Medicare  program; 

(ii)  An  entity  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
that  furnishes,  or  arranges  for  the 
furnishing  of,  items  or  services  for  which 
payment  may  be  claimed  by  the  entity 
under  any  plan  or  program  established 
under  title  V  of  the  Act  or  under  a  State 
Medicaid  plan;  or 

(iii)  A  carrier  or  other  agency  or 
organization  that  is  acting  as  a  fiscal 
intermediary  or  agent  for  one  or  more 
providers  of  services  for  purposes  of 
Part  A  or  Part  B  of  Medicare  of  the  Act, 


or  both,  or  for  purposes  of  a  State 
Medicaid  plan. 

(8)  Ownership  interests  means  the 
possession  of  equity  in  the  capital,  the 
stock,  or  the  profits  of  the  provider. 

(9)  Person  with  an  ownership  or 
control  interest  means  a  person 
(including,  where  appropriate,  a 
corporation)  who: 

(i)  Has  an  ownership  interest  of  5 
percent  or  more  in  the  provider; 

(ii)  Has  an  indirect  ownership  interest 
equal  to  5  percent  or  more  in  the 
provider; 

(iii)  Has  a  combination  of  direct  and 
indirect  ownership  interests  equal  to  5 
percent  or  more  in  the  provider; 

(iv)  Is  the  owner  of  an  interest  of  5 
percent  or  more  in  any  obligation 
secured  by  the  provider,  if  ^e  interest 
equals  at  least  5  percent  of  the  value  of 
the  property  or  assets  of  the  provider; 

(v)  Is  an  officer  or  director  of  a 
provider  which  is  organized  as  a 
corporation  or  association;  or 

(vi)  Is  a  partner  in  a  provider  which  is 
organized  as  a  partnership. 

(10)  Provider  means  a  private  non¬ 
profit  or  for-profit  nongovernmental 
party  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
which  is  under  contract  with  the  State  or 
local  agency  or  under  sub-contract  with 
a  public  or  private  agency  to  deliver 
medical  or  remedial  care  or  health- 
related  homemaker  services  fimded 
under  title  XX. 

(11)  Significant  business  transaction 
means  any  business  transaction  or 
series  of  transactions  which,  during  any 
one  fiscal  year,  exceeds  the  lesser  of 
either  $25,000  and  5  percent  of  the  total 
operating  expenses  of  the  provider. 

(12)  Subcontractor  means  an 
individual  agency,  or  organization  which 
by  contract: 

(i)  Assumes  major  management 
functions  of  a  provider  (including 
determination  of  eligibility);  or 

(ii)  Agrees  to  deliver  specific  services 
which  a  provider  has  agreed  to  deliver 
imder  contract  with  the  State  or  local 
agency. 

(13)  Supplier  means  an  entity  from 
which  a  provider  purchases  goods  and 
services  used  in  fulfilling  a  contract  with 
the  State  or  local  agency. 

(14)  Wholly  owned  supplier  means  A 
supplier  wholly  owned  by  the  provider 
or  wholly  owned  by  a  person  or  persons 
holding  ownership  or  control  interests  in 
the  provider. 

(b)  Disclosure  about  ownership  and 
control  interests.  (1)  Prior  to  the 
approval  of  a  contract  for  the  purchase 
of  medical  or  remedial  care  or  health- 
related  homemaker  services,  a  private 


provider  must  furnish  to  the  State  or 
local  agency: 

(1)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  provider  or  in  any 
subcontractor  in  which  the  provider  has 
direct  or  indirect  ownership  of  5  percent 
or  more;  and 

(ii)  The  name  and  address  of  any 
other  private  provider  or  any  other 
disclosing  entity  in  which  a  person  with 
an  ownership  or  control  interest  in  the 
provider  also  has  an  ownership  or 
control  interest.  The  provider  shall 
request  this  information  in  writing  from 
any  person  with  an  ownership  or  control 
interest  in  the  provider.  The  provider 
shall  also  keep  copies  of  all  Aese 
requests  and  ^e  responses  to  them, 
make  them  available  to  the  Secretary  or 
the  State  agency  upon  request,  and 
advise  the  State  agency  when  there  is 
no  response  to  a  request. 

(2)  If  a  provider  reports  more  than  one 
name  of  persons  described  in  paragraph 
(b)(1)  of  this  section,  and  any  of  the 
persons  named  are  related  to  each  other 
as  spouse,  parent,  child,  or  sibling,  it 
shall  report  this  fact. 

(c) (1)  A  State  or  local  agency  shall  not 
approve  or  renew  a  contract  or  shall 
terminate  an  existing  contract  with  a 
private  provider  of  medical  or  remedial 
care  or  of  health-related  homemaker 
services,  if  the  provider  fails  to  disclose 
ownership  or  control  information 
required  under  this  section. 

(2)  Federal  financial  participation  is 
not  available  for  payments  made  to  a 
private  provider  who  fails  to  disclose 
ownership  or  control  information  as 
required  by  this  section. 

(d)  Disclosure  about  certain  business 
transactions.  (1)  A  private  provider  of 
medical  or  remedial  care  or  of  health- 
related  homemaker  services  shall 
provide,  in  response  to  a  specific  written 
request  by  the  Secretary  or  State 
agency,  complete  information  about: 

(1)  The  ownership  of  any 
subcontractor  with  whom  the  provider 
has  had  business  transactions  totaling 
more  than  $25,CXX)  during  the  12-month 
period  ending  on  the  date  of  the  request; 
and 

(ii)  Any  significant  business 
transactions  between  the  provider  and 
any  wholly  owned  supplier,  or  between 
the  provider  and  any  subcontractor, 
during  the  5-year  period  ending  on  the 
date  of  the  request. 

(2)  The  provider  shall  furnish  such 
information  within  35  days  of  a  request 
of  the  Secretary,  and  shall  respond  to  a 
request  by  a  State  agency  within  the 
period  specified  in  regulations  of  the 
State  agency. 
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(3)  FFP  is  not  available  in 
expenditures  for  medical  or  remedial 
care  or  health-related  homemaker 
services  furnished  by  a  providw  who 
fails  to  comply  with  subparagraphs  (1) 
and  (2)  of  this  paragraph. 

S  228.73  Disclosure  of  information  about 
Individuais  convictsd  of  crimes. 

(a)  Disclosure.  (1)  Any  hospital, 
nursing  facility,  or  other  institution, 
organization,  or  agency  for  which 
funding  is,  or  will  be,  claimed  under  title 
XX  for  the  purchase  of  any  social 
service,  medical  or  remedial  care,  or 
health-related  homemaker  services  shall 
disclose  to  die  State  title  XX  agency,  the 
name  of  any  person: 

(1)  Who  has  an  ownership  or  control 
interest  in,  or  is  an  agent  or  managing 
employee  of,  the  hospital,  nursing 
facility,  institution,  organization,  or 
agency;  and 

(ii)  Who  has  been  convicted  of  a 
criminal  offense  related  to  the  person’s 
involvement  in  any  programs  under 
titles  XVin,  XIX,  or  XX  of  the  Social 
Security  Act  since  the  inception  of  these 
programs. 

(2)  This  requirement  applies  to 
purchases  made  under  a  purchase  of 
services  contract  or  those  made  imder 
an  administrative  support  contract.  It 
also  applies  whether  the  services  are 
provided  directly  or  under  a 
subcontract. 

(3)  This  information  shall  be  provided 
to  the  State  agency  prior  to  the  approval 
or  renewal  of  a  contract  for  purchase  of 
social  services,  medical  or  remedial 
care,  or  health-related  homemaker 
services. 

(b)  Reports  to  the  Inspector  General 
The  State  agency  shall  notify  the 
Inspector  General  of  the  Department  of 
Health,  Education,  and  Welfare  within 
20  working  days  of  the  receipt  of  any 
application  or  request  for  participation 
which  discloses  the  name  of  a  person 
described  in  paragraph  (a),  and  shall 
provide  the  name  to  the  Inspector 
General.  Hie  State  agency  shall  also 
notify  the  Inspector  General  of  any 
action  it  takes  on  the  application  or 
request. 

(c)  State  agency  denial  or  termination 
of  provider  participation.  (1)  The  State 
agency  may  refuse  to  enter  into  or 
renew  a  purchase  of  services  contract, 
or  otherwise  refuse  to  approve  a 
provider  for  participation  under  title  XX, 
if  any  person  who  has  an  ownership  or 
control  interest  in  the  provider,  or  who 
is  an  agent  or  managing  employee  of  the 
provider,  has  been  convicted  of  a 
criminal  offense  related  to  that  person’s 
involvement  in  any  program  established 


under  titles  XVHI,  XIX,  or  the  title  XX  . 
social  services  program. 

(2)  The  State  agmicy  may  refuse  to 
enter  into  or  may  terminate  a  contract  if 
it  determines  that  the  provider  did  not 
fully  and  accurately  make  any 
disclosure  required  under  paragraph  (a) 
of  this  section. 

5.  Section  228.90  of  Subpart  I  is 
revised  to  add  a  sentence  at  the  end  of 
(b)(2)  to  read  as  follows: 

§  228.90  Expenditures  for  which  Federal 
financial  participation  is  available. 
***** 

(b)  Under  this  Part,  eiqienditures  for 
the  following  are  considered  appropriate 
for  the  effective  and  efficient 
administration  of  the  program: 

***** 

(2)  Costs  or  related  expenses,  such  as 
equipment  furniture,  supplies, 
commimications,  and  office  space; 
transportation  (such  as  tokens  or 
tickets);  and  medical  examinations, 
when  necessary  for  the  development  of 
a  services  plan  or  when  precedent  to 
obtaining  a  service  for  an  individual, 
provided  such  medical  examination  is 
not  available  to  the  individual  under 
title  XVIII  or  title  XIX  of  the  Act 
Contracts  for  medical  examinations  or 
other  health-related  services  under  an 
administrative  support  agreement  are 
subject  to  the  disclosure  provisions  of 
§  228.72  and  §  22a73. 
***** 
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